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The analysis of the PSNR through the review of its applicability to the Chinese mineral cases (i.e. 
China — Raw Materials1 and China — Rare Earths2) forms the basis of the argument developed 
in this research. The PSNR has not been addressed by the WTO Agreements.3 More specifically, 
in the above-mentioned disputes, China relied upon the PSNR to justify its invocation of Article 
XX (g) of the GATT general exceptions in order to restrict its mineral exportations.  To do so, the 
Panel and the Appellate Body used this principle as a relevant rule of international law in 
interpreting Article XX (g) of the GATT concerning the ‘conservation of exhaustible natural 
resources’. In addition to the above, a study about the relationship between the exercise of 
sovereign rights of the WTO Members over their natural resources and the making of appropriate 
commitments in relation to the export duties/taxes4 under the WTO Accession Protocol is 
conducted. Hence, it must be stressed that the scope of this research is confined exclusively to the 
status of the PSNR within the two legal domains referred to above.  
                                                          
1 China — Measures Related to the Exportation of Various Raw Materials (WT/DS394, 95 and 98/R) Panel Report, 
[5 July 2011] and China — Measures Related to the Exportation of Various Raw Materials (WT/DS394, 395 and 
398/AB/R), Appellate Body Report, [30 January 2012] [hereinafter: China—Raw Materials], available at  
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds394_e.htm <accessed 26 September 2019>. 
2 China — Measures Related to the Exportation of Rare Earth, Tungsten, and Molybdenum (WT/DS431, 432 and 
433/R) Panel Report, [26 March 2014] [hereinafter: China—Rare Earths] and China — Measures Related to the 
Exportation of Rare Earth, Tungsten, and Molybdenum (WT/DS431, 432 and 433/AB/R) Appellate Body Report, [7 
August 2014] [hereinafter: China—Rare Earths], available at 
 https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds431_e.htm <accessed 26 September 2019>.  
3  ‘World Trade Report: Trade in Natural Resources’ (2010) WTO Secretariat, Geneva, p. 179, available at 
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=2ahUKEwjDou2j
7O3kAhVDaVAKHdgC20QFjABegQIAhAC&url=https%3A%2F%2Fwww.wto.org%2Fenglish%2Fres_e%2Fboo
ksp_e%2Fanrep_e%2Fwtr10-0_e.pdf&usg=AOvVaw1AG4MVGo7Af-WzU8VZZ2F- <accessed 26 September 
2019>. 







 In analyzing the different aspects of the PSNR, the issue of natural resources as a source of 
national wealth has great relevance to the economic development of States.5 The emergence of 
this principle can be traced back to the conflict of interest between resource-owning countries on 
one hand, and the Colonial Powers on the other hand. It is based upon two interrelated international 
law concepts, namely the sovereignty of the State and the right to self–determination. In parallel 
to its political aspect, the right to self–determination includes an economic dimension that plays a 
                                                          
5 Contrariwise, ‘natural resources has the indirect distorting effects upon the decision making structure and 
management which can be categorized into the mismanagement of governments in using the resources, the weakness 
of economic policy making and non-use of trade policies including free trade which leads to the economic growth. 
Nonetheless, from the mid of 20th century most of the empirical surveys recognized that the abundance of natural 
resources gives rise to the decline in the economic growth. In this respect, they refer to the economic situation of 
developing countries that they enjoy a lower economic growth comparing to the poorly-endowed resources countries. 
The abundance of natural resources tends to aggravate the rent seeking behaviours aimed at a distortion of resources 
allocation, reduction of productive activities and economic efficiency emerged, the increase of social inequalities and 
the economic growth slowdown of the resource rich countries. Allegedly, since 1960s onwards, the resource-poor 
economies have shown a better economic function in comparison with the resource-rich countries. According to 
Ricardo, the natural resource–based economic development is unsustainable. In the economics literature there is a so–
called phenomenon of Resource Curse which indicates that the resource–rich economies are failed in boosting their 
economic growth in spite of resource benefits’. Thorvaldur Gylfason, ‘Natural resources, education, and economic 
Development’ 45 (2001) EurEconRev pp. 847-859, available at  
https://www.sciencedirect.com/science/article/pii/S0014292101001271 <accessed 26 September 2019> and Jeffrey 
D. Sachs and Andrew M. Warner, ‘Natural resources and economic development: the curse of natural resources’ 45 




<accessed 26 September 2019>; Torvik Ragnar ‘Natural resources, rent seeking and welfare’ 67 (2002) JDevEcon pp. 
455-470, available at http://www.svt.ntnu.no/iso/ragnar.torvik/jde.pdf <accessed 26 September 2019>; Richard M. 
Auty & Raymond F. Mikesell, Sustainable Development in Mineral Economies (Oxford: Clarendon Press 1998) and 
David Ricardo, ‘The Principles of Political Economy and Taxation’ in Piero Sraffa and M. H. Dobb (eds) Works and 








pivotal role in the exercise of full sovereign rights over natural resources. Taken together, the 
PSNR is described as 
 [o]ne of the legal expressions of the economic aspects of political sovereignty of States 
which is a cornerstone of the present organization of the international community. It takes 
roots in UN resolutions which stress the significance of that principle as a basic constituent 
of both the right of peoples to self-determination as a human right and the duty of States to 
cooperate with one another’.6 
  
After the establishment of the United Nations, the decolonization process was triggered by the UN 
which permitted developing countries to pursue their demand for political independence. From the 
early 1950s, the notion of sovereignty over natural resources came under the attention of the 
international community through the discourse on economic self–determination. The newly 
independent countries focused on avoiding the predominant role of former Colonial powers in 
exploiting their own natural resources. The establishment of the PSNR also resulted in sweeping 
changes to international investment law. The Principle of Sovereignty over Natural Resources is 
composed of a set of rights such as the right to exploration, the right to development and the right 
to utilization and exploitation of natural resources. With respect to the rights and duties of States 
 
[t]hroughout the entire permanent sovereignty debate an inherent tension can be noted 
between efforts, on the one hand, to formulate as many rights as possible of (colonial) 
peoples and developing States and to define them as ‘hard’ as possible and, on the other 
hand, efforts to qualify permanent sovereignty by formulating duties incumbent upon right-
holders in order to create a balance between the interests of all parties involved and thus to 
serve best the main objective of permanent sovereignty: to promote development.7 
 
                                                          
6 Subrata Roy Chowdhury, ‘Permanent Sovereignty and its Impact on stabilization Clauses, standards of compensation 
and Patterns of development Co-operation’ in Hossain Kamal and Subrata Roy Chowdhury (eds), Permanent 
Sovereignty over Natural resources in International Law (Frances Printer Publisher 1984) p. 43. 
7 Nico J. Schrijver, Sovereignty over natural resources: balancing rights and duties (Cambridge University Press 







 Discussing the concept of ‘sovereignty’ as the main element of the PSNR makes it evident that 
this notion has been evolving over history.8 ‘Sovereignty’ has been used, for instance, to claim 
unfettered discretion and unlimited control over a territory and people, to define the independence 
of a country, to declare the self–determination of a people, to describe the legitimacy of a 
government, to express recognition of a State, and to claim government competencies.9 In this 
respect, the exercise of sovereign rights over natural resources is subject to the constraints imposed 
by public international law through for example the membership of States in international 
organizations such as the WTO. Besides, according to the theories supported by scholars, the 
notion of ‘sovereignty’ is defined not only by independence, but through a State’s ability to comply 
with international obligations.10 Arguably, the economic development pursued by the developing 
resource–owning countries is not always compatible with environmental goals.11 The ongoing 
opposition between conservation and use of natural resources persists.  
 
Structure of the Thesis 
 
This research is composed of an ‘Introduction’, three ‘Chapters’ and a ‘Conclusion’. The aim of 
Chapter One is to explore the origin of the PSNR through exploring its key components, i.e. 
sovereignty and self–determination. A detailed analysis of the principle’s development under the 
UN system is also examined in Chapter One. Chapter Two seeks to highlight the growing influence 
of the PSNR on international investment law. It further elaborates on the relationship between the 
protective mechanisms of the bilateral investment treaties (BITs) and exercising sovereignty over 
                                                          
8 Louis Henkin, ‘That "S" Word: Sovereignty, and Globalization, and Human Rights, Et Cetera’, 68 (1999) 
FordhamLRev p. 1 and Sohail H. Hashmi, ‘Introduction’ in Sohail H. Hashmi (ed) State Sovereignty: Change and 
Persistence in International Relations (Pennsylvania State University Press 1997) p. 1. 
9 Winston P. Nagan & Craig Hammer, ‘The Changing Character of Sovereignty in International Law and International 
Relations’, 43 (2004) ColumJTransnatlL pp. 143–45. 
10 Abram Chayes & Antonia Handler Chayes, The New Sovereignty: Compliance With International Regulatory 
Agreements (Harvard University Press 1995) p. 26. 
11 Shinya Murase, ‘Perspectives from International Economic Law on Transnational Environmental Issues’, (1995) 







natural resources. Chapter Three, which is divided into five parts, is the most comprehensive 
chapter of this research.  
After a brief introduction to the China — Raw Materials and China — Rare Earths, the role of the 
PSNR in interpreting Article XX (g) of the GATT within the context of Chinese cases is addressed. 
To this end, analysis of natural resources definitions is made, too. Part three of this Chapter 
explores the reasoning of the Panel and the Appellate Body reports of the China — Raw Materials 
and China — Rare Earths on the limited application of the PSNR; therefore, elaboration on 
curtailment of the sovereignty is of paramount importance for this part. The requirements of export 
quantitative restrictions with respect to exhaustible natural resources are discussed in Part four of 
Chapter Three. Part five of this Chapter examines the exercise of sovereign rights of China via the 
mechanism of levying export duties on its natural resources. Furthermore, the question of 
applicability of Article XX (g) of the GATT on China Accession Protocols of the WTO Members 
is addressed.  
The different provisions of the Accession Protocols (including the Working Party Reports of a 
number of WTO Member States in the field of export duties and their implications for the exercise 
of sovereign rights on their own natural resources are explored, too. Then, the status of minerals 
in Iran as an acceding country to the WTO is scrutinized within which the viable lessons for this 
State during its accession negotiations to the WTO is drawn. The ‘Conclusion” part will eventually 
put forward the findings presented in this research together with some proposals on retaining 

















































Part One: Sovereignty as the Main Source of the PSNR 
 
I. General Examination of the Term ‘Sovereignty’   
 
A. Context and the Meaning of ‘Sovereignty’ 
 
The Oxford Dictionary defines ‘Sovereignty’ as supreme power or authority; the authority of a 
State to govern itself or another State.12 The word ‘Sovereignty’ is derived, via the old French 
word soverainete, from Medieval Latin: ‘superanitas’, ‘supremitas’ or ‘suprema potestas’.13 It is 
also contended that the initiation of the term ‘Sovereignty’ is derived from the old French term 
‘soverain’, and from Vulgar Latin root ‘superānus’ from Latin ‘super’ (‘above’).14 Black’s Law 
Dictionary defines ‘Sovereignty’ as: 
 
[t]he supreme, absolute, and uncontrollable power by which any independent State is 
governed; supreme political authority; the supreme will; paramount control of the constitution 
and frame of government and its administration; the self-sufficient source of political power, 
from which all specific political powers are derived; the international independence of a State, 
combined with the right and power of regulating its internal affairs without foreign dictation; 





                                                          
12 https://www.lexico.com/en/definition/sovereignty  <accessed 26 September 2019>.  
13  J.H.W. Verzil, International Law in Historical Perspective, vol. I, General Subject (Sijthoff 1968) p. 257 and E.N. 
Van Kleffens, ‘Sovereignty in International Law’ (1953) 82 Recueil des Cours de l’Académie de Droit International, 
p. 9. 
14 http://www.memidex.com/sovereign+head-of-state <accessed 26 September 2019>; (cf Italian sovrano, Spanish 
soberano). 







B.  ‘Sovereignty’ during Ancient Times 
 
The concept of sovereignty emerged from Aristotle's Politics, Roman law, and medieval law.16 
Aristotle postulated that there must be a supreme power in the State but that it might belong to 
one, a few, or many.17 
The term ‘Sovereignty’ did not exist in ancient times although its framework had been developed 
by the terms ‘liber’ and ‘liberas’ which is equal to the notion of ‘sovereign and sovereignty, 
independence and independent’.18 According to the Romans, although the term ‘Sovereignty’ had 
not been invented, its quintessence was explained through the requirement for an independent State 
of being subject only to the State's own laws.19 Under the Roman law the ‘imperium’, or the source 
of authority is coupled with the Roman community, which conferred it upon the ruler.20  
The notion of sovereignty was further developed in the early Middle–Ages as a result of the special 
situation of the Holy Roman Empire.21 During the medieval era, the theories of sovereignty 
developed by the commentators, which relied heavily upon Roman law, were often based upon 
misconceptions of the original sources.22 
 
C. Evolution of the Modern Idea of ‘Sovereignty’ 
 
                                                          
16 Brad R. Roth, The Enduring Significance of State Sovereignty, 56 FLA. L. REV. 1017 (2004) p. 1020. 
17  Charles Edward Merriam, JR., History of the Theory of Sovereignty since Rousseau (Kessinger Publishing, LLC 
2007) p. 11. 
18 Marek Stanislav Korowicz, ‘Some Present Aspects of Sovereignty in International Law’ (1961) 102 Recueil des 
Cours de l’Académie de Droit International p. 7. 
19 Ibid., F. H. Hinsley, Sovereignty (Cambridge University Press 1986) p. 159. 
20 Merriam, JR (2007) p. 12. 
21 About the history of sovereignty, see also Bengt Broms, ‘States’ in Mohammed Bedjaoui (General Editor), 
International Law: Achievement and Prospects (Martinus Nijhoff Publishers 1991) p. 42 and John Kuhn Bleimaier, 
‘The Future of Sovereignty in the 21st Century’ (1993) 6 HagueYIL p. 19. 
22 Kenneth Pennington, ‘Roman and Secular Law, in Medieval Latin’ in F.A. Mantello and A.G. Rigg (eds) Medieval 







In this section, a selected number of key theories about the sovereignty are set out. The roots of 
the modern concept of sovereignty can be specifically found in the view of the French thinker Jean 
Bodin who defined sovereignty as ‘the most high, absolute and perpetual power over the citizens 
and subjects in a Commonwealth’.23 He further put forward that there was ‘nothing upon earth [...] 
greater or higher, next unto God, than the majesty of kings and sovereign princes’.24 
He also established the foundation for absolutism in the Kingdom of France.25 His theory of 
sovereignty expressed the consolidation of power in the hands of the absolute monarchs, both 
internally within their kingdoms and externally against other powers.26 Bodin's thesis was that a 
unitary central authority should wield unlimited power over citizens and subjects, essentially 
unconstrained by law.27  
Bodin's notion of absolutism came under rigorous scrutiny of Hugo Grotius and Thomas Hobbes. 
Hugo Grotius introduced the sovereignty as a concept bearing a large number of limitations in the 
framework of international relations for the first time. While defining sovereignty as a legal power 
intangible by other sources, the significant contribution of Hugo Grotius lay in his establishment 
of a theoretical framework for the interplay between sovereigns in the community of nations.28 
                                                          
23 Jean Bodin, The Six Books of a Commonwealth, (Book. I), K.D. McRae (ed) (Harvard University Press, 1962) p. 84  
24 Ibid.; Edgar Grande and Louis W. Pauly, Complex Sovereignty: Reconstituting Political Authority in the Twenty-
first Century (University of Toronto Press 2007) pp. 9–10; W. R. Bisschop, ‘Sovereignty’, in Joseph Weiler and Alan 
T. Nissel (eds), International Law: Critical Concepts in Law, vol. II, Fundamental of International Law I (Routledge 
2011) p. 379; Pavlos Eleftheriadis, ‘Law and Sovereignty’, 29(5) (2010) Law and Philosophy pp. 535-542; Samantha 
Besson,  ‘Sovereignty’ in Rüdiger Wolfrum (ed) Max Planck Encyclopedia of Public International Law, vol. IX 
(Oxford University Press 2012) pp. 368–369; Ronald A. Brand, ‘External Sovereignty and International Law’ 18 
(1994-1995) FordhamIntlLJ pp. 1685, 1688 and John Hilla, ‘The Literary Effects of Sovereignty in International law’ 
14 (2008–2009) WidenerLRev pp. 77, 84. 
25 Julian Franklin, ‘Jean Bodin and the End of Medieval Constitutionalism’, in Horst Denzer (ed) Jean Bodin: 
Verhandlungen der internationalen Bodin Tagung in München, (Verlag C. H. Beck 1973) p. 151.    
26 Luzius Wildhaber, ‘Sovereignty and International Law’, in R. St. J. Macdonald and Douglas M. Johnston, The 
Structure and Process of International Law: Essays in Legal Philosophy Doctrine and Theory (Martinus Nijhoff 
Publishers 1983) p. 428. 
27 Joseph A. Camilleri and Jim Falk, The End of Sovereignty? The Politics of a Shrinking and Fragmenting World 
(Edward Elgar Publication 1992) p. 18. 







Thomas Hobbes expanded the scope of the absolute sovereignty theory beyond what Bodin had 
proposed. His theory is contractual in nature. The ‘Sovereign’ in his opinion, enjoys several 
incommunicable and inseparable rights.29 Therefore, in comparison to Bodin’s theory, Hobbes 
describes the absolute sovereign as a concept free from any constraints and exception.30 Pufendorf 
concedes a contractual basis as a foundational principle of the State but requires the completion of 
both an agreement to form a civil society and a subsequent agreement between the people, formed 
by the first agreement and the government.31  
He also subscribed to a theory that the only essential quality of the sovereign is that it be the 
supreme authority within the State; therefore it is not essential that the sovereign be absolute.32 
John Locke similarly sought to forge a way to strike balance between Hobbes's absolutism and the 
limited notions of popular sovereignty.33 Under his theory, individual members of society 
voluntarily entered into a social pact to obey the government because governments were merely 
the ‘agents and trustees of the people’.34 In view of Rousseau, sovereignty also functions as a social 
compact. He held that:  
 
the act of association comprises a mutual undertaking between the public and the 
individuals, and that each individual, in making a contract, as we may say, with himself, is 
bound in a double capacity; as a member of the Sovereign he is bound to the individuals, 
and as a member of the State, to the Sovereign.35 
 
                                                          
29 The historical background of the notion of 'Sovereignty': Besson (2012) p. 369; Thomas Hobbes, Leviathan (Richard 
Tuck (ed)) (Cambridge University Press 1996) pp. 149–152; Camilleri and Falk (1992) pp. 19–20; Brand (1994–1995) 
pp. 1685, 1687 and Helen Stacey, ‘Relational Sovereignty’ 55(5) (2003) StanLRev pp. 2029 and 2032. 
30 Merriam, JR. (2007) p. 26. 
31 Ibid., p. 28. 
32 Ibid., p. 29. 
33  Hilla (2008–2009) pp. 77 and 98. 
34 The Federalist No. 46 (James Madison) (Benjamin Fletcher Wright ed. 1961) p. 330. 
35 Jean–Jacques Rousseau, ‘the Social Contract’ in J. Adler Mortimer, Clifton Fadiman, and Philip W. Goetz (eds) 







 Jean–Jacque Rousseau's concept of sovereignty embedded the government in the people, imbuing 
the collective ‘people’ with the only standard of legal personality possible: the ability to strike a 
social compact producing a supreme, law-making power.36 Political sovereignty, accordingly, 
becomes a mere reflection of popular sovereignty; if the sovereign does not respect popular will, 
it risks losing its attributions.37 This sovereignty of people is inalienable, indivisible, and 
infallible.38 According to him, ‘sovereignty’ is absolute as ‘sovereignty’ is the general will of the 
people.39 
Vattel distinguished quite clearly between internal and external sovereignty, considering every 
nation governing itself without dependence on any foreign power as a sovereign and equal State.40 
John Austin emphasizes ‘independence’ so as to define both sides of sovereignty in terms of habits 
of obedience. Law, according to him was the command of a sovereign political superior enforced 
by a sanction. The definition of sovereignty was a question of fact, not of law, but the existence of 
a sovereign was a condition of the legal system. 41 In his view, to interpret a legal system, one must 
first identify a sovereign, or a person or group of people who habitually obeys no one, whose 
commands are habitually obeyed.42  
HLA Hart recognizes that Austin’s view, namely that law stems from the command of a political 
superior, did not account for the requisite authoritative component of law; Hart then generally 
addressed the nature and implications of the missing authoritative element.43 He concedes that a 
State’s sovereignty cannot excuse it from its international treaty obligations. In his view ‘[a] State 
may impose obligations on itself by promise, agreement, or treaty is not consistent with the theory 
that States are subject only to rules which they have thus imposed on themselves’.44 Hart further 
                                                          
36 Merriam, JR (2007) p. 35. 
37 Besson (2012) p. 369. 
38 Wildhaber (1983) p. 431.  
39 Jean–Jacques Rousseau, The Social Contract and Discourses (Ernest Rhys ed., G. D. H. Cole trans.) (J. M. Dent & 
Sons 1913) pp. 26-29. 
40 Hilla (2008-2009) p. 115. 
41 Bernard Gilson, The Conceptual System of Sovereign Equality (PEETERS 1984) p. 54. 
42 John Austin, The Province of Jurisprudence Determined (J. Murray 1832) pp. 199–212. 
43 Herbert Lionel Adolphus Hart, The Concept of Law (Oxford University Press 1976) pp. 97-114. 







adopts an understanding of sovereignty as an ‘autonomy’.45 Sovereignty exists only within the 
limits of international law and only to the extent that the rules of international law allow.46 
To recapitulate, it can be understood that the early modern theories of sovereignty identified the 
‘sovereignty’ as a concept which is located in a single organ of the State or concentrated in a 
person.  
 
D. Westphalian Sovereignty 
 
The most significant event for the development of the modern concept of sovereignty was the 
Peace of Westphalia in 1648. It is understood that the Peace of Westphalia was the decisive 
moment for the inception of a European system of authority under the sovereignty of the nation 
State.47 The Treaty of Westphalia brought an end to the Thirty Years’ War — devastated much of 
continental Europe48 — replaced the ruling religious hierarchical structure dominated by the Pope 
and Holy Roman Emperor with a horizontal structure of independent sovereign States that 
notionally possessed equal legal legitimacy and authority.49 The European rulers sought to 
establish international peace by creating boundaries for State power vis-à-vis another State.50 It 
must be pointed out that, in its Westphalian origin, the concept of sovereignty focused on the 
absolute independence of each sovereign State from any outside authority (i.e. non–intervention 
in domestic affairs). Under the Treaty of Westphalia, sovereignty is defined as an absolute power 
and authority of a State within the geographical borders as well as the control over its territory.  
                                                          
45 Ibid., pp. 223–224.  
46 Mehrdad Payandeh, ‘The Concept of International Law in the Jurisprudence of H.L.A. Hart’ 21(4) (2010) EJIL p. 
976. 
47 Besson (2012) p. 368 and Stephen Krasner, Sovereignty: Organized Hypocrisy (Princeton University Press 1999) 
p. 14. 
48 Michael J. Kelly, ‘Pulling at the Threads of Westphalia: "Involuntary Sovereignty Waiver" Revolutionary 
International Legal Theory or Return to Rule by the Great Powers?’, 10 (2005) UCLAJIntlL&ForeignAff p. 374. 
49 Richard Falk ‘A New Paradigm for International Legal Studies: Prospects and Proposal’, 84(1975) YaleLJ pp. 980–
987. 







Beyond the borders, however, national sovereignty faces a certain level of limitations vis-à-vis 
other sovereign States. National sovereignty within the legal structure represents the advent of 
central power exercising its authority in law–making and law enforcement within a specific 
territory.51 
E. Internal and External Manifestations of Sovereignty  
 
‘Sovereignty’ has been defined as a notion which refers to the capacity of State to exercise control 
over its territory and then the power to act at the international level, representing that territory 
and its people.52 Furthermore, it is contended that sovereignty ‘implies a State's lawful control over 
its territory generally to the exclusion of other States, authority to govern in that territory, and 
authority to apply law there’.53  
‘Sovereignty’ attributes to a State when it enjoys three elements of population, territory and 
authority. Crawford defines Sovereignty as a notion which refers to the capacity of State to exercise 
control over its territory and then the power to act at the international level, representing that 
territory and its people.54 Sovereignty is a dynamic concept. It might bear a different meaning in 
different historical periods despite of remaining certain essential characteristics.55 
                                                          
51 Besides, in 1815, during the Congress of Vienna in which a collection of Great Powers such as Great Britain, 
Prussia, Russia, and Austria attempted to reorganize European political geography and international law, the evolution 
of sovereignty incorporated the doctrine of sovereign equality into a system of legalized hegemony. See Gerry 
Simpson, Great Powers and Outlaw States: Unequal Sovereigns in the International Legal Order (Cambridge 
University Press 2004) pp. 91, 96 and 102. 
52 James Crawford (ed) Brownlie's Principles of Public International Law (8th edn, Oxford University Press 2008) p. 
448. 
53 Boumediene v Bush (President of the United States), Decision, Docket No 06-1195, 553 US 723 (2008), 128 S.Ct. 
2229 (2008), ILDC 1039 (US 2008), 12th June 2008, Supreme Court [U.S.] para. 50. 
54 Crawford (2008), Ibid. 
55 There are a plenty of the references and the stipulations of the term 'Sovereignty' and the necessity of respecting and 
adhering to it under the international treaties such as Charter of the United Nations, Charter of the Organization of 
American States (1948) Paragraph 2 of the Preamble, Article 1 and 5, Convention on International Civil Aviation 








According to Oppenheim, ‘States are the principal subjects of international law’.56 There are 
several criteria upon which a State can be recognized under the international legal system. These 
criteria can be articulated as:57 i) people, ii) territory, iii) government and iv) capacity to enter into 
relations with other States. The latter refers to external sovereignty. 
According to Oppenheim and Lauterpacht, apart from international law, there is as yet no superior 
authority above sovereign States.58 Oppenheim asserts that the phrase ‘sovereign nation’ entails 
two kinds of sovereignty possessed by each State: dominum, or territorial sovereignty, which is 
supreme authority over all persons, items, and acts within that State’s territory and imperium, or 
personal sovereignty, which is supreme authority over all citizens of that State, be they at home or 
abroad.59  
In the view of Brownlie sovereignty is the basic constitutional doctrine of the law of nations60 and 
a major aspect a relation to other States (and to organizations of States) defined by law.61 He claims 
that the importance of sovereignty stems from its relationship to the ‘equality of States [which] 
represent[s] the basic constitutional doctrine of the law of nations’.62  
Historically speaking, Vattel has clearly distinguished between internal and external sovereignty.63 
Internal sovereignty highlights that the State has supreme power prevailing over its people. It 
implies that the Government of a State is considered the ultimate authority within its borders and 
jurisdiction.64 The conception of sovereignty under this category may be equated to the power of 
a State to determine its tasks; the means that are adequate and necessary for the fulfillment of such 
                                                          
56 Robert Jennings and Arthur Watts KCMG QC (eds) Oppenheim’s International Law, Vol. 1 Peace, (9th edn 
Longman 1996) p. 16. 
57 Article 1 of Montevideo Convention on the Rights and Duties of States 1933. 
58 Jennings and Watts KCMG QC (1996) pp. 6, 12 and pp. 114-116. 
59 Ibid., p. 123. 
60 Ian Brownlie, Principles of Public International Law (6th ed, Oxford University Press 2003) p. 298. 
61 Ibid., p. 287. 
62 Ibid. 
63 Hilla (2008–2009) p. 115. 
64  ‘Internal sovereignty is the power of each State freely and autonomously to determine its tasks, to organize itself 







task; the supreme quality of State power in the sense of a lack of derivation from any other earthly 
power.65 
Although sovereignty is a characteristic attribute of the State, meaning that there exists no superior 
authority above the State to exercise the power of command, sovereignty does not mean that the 
State may permit itself to do everything. Sovereignty is bound by the rules of international law.66 
Alejandro Alvarez, in his separate opinion stated that: 
  
[…] by State sovereignty, we understand the whole body of rights and attributes which a 
State possesses in its territory, to the exclusion of all other States, and also in its relations 
with other States. Sovereignty confers upon States and imposes obligations on them.67 
 
In the Islas Palmas Arbitration, the following classic definition of external sovereignty was given 
by the arbitrator:  
 
[S]overeignty in the relations between States signifies independence, and that 
independence in regard to a portion of the globe is the right to exercise therein, to the 
exclusion of any other States, the functions of State. This right has, of course, as a corollary, 
a duty to respect the pertinent international obligations of the State’.68 
 
For this reason, ‘sovereignty’ is sometimes used in lieu of ‘independence’ as a basic criterion for 
statehood. It must be pointed out that sovereign independence of States ‘does not mean freedom 
from the law, but merely freedom from control by other States’.69 Independence as a part of the 
term ‘sovereignty’ is the external manifestation of sovereignty. Schwarzenberger, while having 
                                                          
65 Wildhaber (1983) pp. 435–436. 
66 Marcel Sibert, Traite de Droit International Public, tome I (Paris: Librairie Dalloz 1951) p. 250. 
67 Separate Opinion of Judge Alvarez in Corfu Channel Case (United Kingdom of Great Britain and Ireland v. Albania) 
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analyzed the jurisprudence of the International Courts, asserted that it leaves no doubt that the 
International Courts ‘regard the independence of sovereign States as one of the cornerstones of the 
existing individualistic system of international law’.70 Independence connotes the power of the 
State to manage its own external affairs without interference of other States.71  Judge Anzilotti, in 
his individual opinion in the case concerning Customs Regime between Germany and Austria 
(Advisory Opinion), held that:  
 
[I]ndependence [...] is really no more than the normal condition of States according to 
international law; it may also be described as sovereignty, or external sovereignty, by 
which is meant that the State has over it no other authority than that of international law.72 
 
As Luzius Wildhaber clarifies, within the limits of international law, States are free to determine 
their international relations, to establish, and to assume membership of, international 
organizations, and to conclude and revoke treaties. This classification of sovereignty is also dealt 
with in various other connotations:  
 
 ‘It signifies independence, that is, the power of a State to determine its tasks, means and 
structures independently from any foreign State or organization, subject only to international 
law; 
 It may express claims to absolute independence, subject not even to international law;  
 In the same vein, it may mean a purely political claim to a superior status among the states, 
based upon military strength and comprehensive autonomy in fact or any other factors; 
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 It is used in the context of decolonization, in order to stress the principles of self-determination 
and of the equality of all States; and 
 It serves as a catchword for claims to a new international economic order, which should allow 
a factual economic, social and cultural sovereignty of all participants’.73 
 
F. The Evolution of ‘Sovereignty’ under the System of the League of Nations 
 
The League of Nations was formed in 1919. The foundation of this international organization was 
premised upon the sovereign equality and legalized hegemony.74 Between 1919–1945, the PCIJ 
sought to delineate the framework of ‘sovereignty’. By way of illustration, in the Islas Palmas 
Arbitration, the following classic definition of external sovereignty was given by the arbitrator:  
 
[S]overeignty in the relations between States signifies independence, and that 
independence in regard to a portion of the globe is the right to exercise therein, to the 
exclusion of any other States, the functions of State. This right has, of course, as a corollary, 
a duty to respect the pertinent international obligations of the State’.75 
 
Similarly, the Court in Austro-German Customs Union Case provided that sovereignty is:  
 
the continued existence of [a State] within her present frontiers as a separate State with the 
sole right of decision in all matters economic, political, financial, or other [...].76 
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In clarification of the concept of ‘sovereignty’, the in Wimbeldon Case, the PCIJ held that a State 
has not necessarily lost its sovereignty simply because it has ‘contracted out’ various sovereign 
rights.77  
 
G. ‘Sovereignty’ under the Auspices of the United Nations System 
 
Having offered no definition of sovereignty, the Charter of United Nations sought to attain an 
identical purpose to the Treaty of Westphalia to avoid war by organizing an international 
community.78 Article 2 of the UN Charter stipulates three of the rules of Westphalian sovereignty: 
‘The Organization is based on the principle of the sovereign equality of all its Members’.79 
Historically, in the opinion of Vattel, sovereign equality as an international law correlative to the 
natural equality of people is framed under the following paragraph which highlights that: 
 
[s]ince men are by nature equal, and their individual rights and obligations the 
same, as coming equally from nature, Nations, which are composed of men and 
may be regarded as so many free persons living together in a State of nature, are by 
nature equal and hold from nature the same obligations and the same rights. […] A 
dwarf is as much a man as a giant is; a small republic is no less sovereign than the 
most powerful Kingdom.80 
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This provision is recognized as a basis for cooperation among the UN Member States as well as a 
peremptory norm of international law.81 It is also maintained that the aim of the principle of 
sovereign equality is to regulate the inter–state system.82 Moreover, United Nations Declaration 
on the Principles of International Law concerning the Friendly and Cooperation Relations between 
the States provides that ‘[a]ll States enjoy sovereign equality’. The Declaration offers a definition 
of sovereignty under which the States are ‘juridically equal’, possess ‘the right freely to choose 
and develop [their] political, social, economic and cultural systems’, and enjoy territorial integrity 
and political independence’. 
 
‘All Members shall refrain in their international relations from the threat or use of force against 
the territorial integrity or political independence of any State, or in any other manner 
inconsistent with the Purposes of the United Nations’.83 
 
‘Nothing contained in the present Charter shall authorize the United Nations to intervene in 
matters which are essentially within the domestic jurisdiction of any State or shall require the 
Members to submit such matters to settlement under the present Charter; but this principle 
shall not prejudice the application of enforcement measures under Chapter VII’.84 
 
The UN Charter however sets forth a limitation to sovereignty.  ‘The application of enforcement 
measures under Chapter VII’ as provided in the last part of Article 2(7) authorizes international 
intervention in the affairs of a sovereign State when pursuant to Chapter VII of the UN Charter, 
there is ‘any threat to the peace, breach of the peace, or act of aggression’ that threatens 
international peace and security. In Military and Paramilitary Activities in and against Nicaragua 
Case the ICJ held that: 
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A State’s domestic policy falls within its exclusive jurisdiction, provided of course that it 
does not violate any obligation of international law. Every State possesses a fundamental 
right to choose and implement its own political, economic and social systems.85 
 
 Further the Court recognized ‘the fundamental principle of State sovereignty, on which the whole 
of international law rests’,86 and the principle of non-intervention into the matters essentially 
within the domestic jurisdiction of States as part of international customary law.87 
 
Part Two: Right to Self–determination as the Fundament of the PSNR 
 
I. Historical Origins of the Right to the Self–determination 
 
By virtue of the self–determination, all nations are empowered to choose their own political, 
economic, social and cultural destination.88 The PSNR is in fact ‘an extrapolation of the right to 
self–determination’.89 The United Nations has adopted various resolutions within which the 
freedom of people to pursue their overall development and in particular economic development 
has been confirmed.  
In the late eighteen century, the quest by people for independence manifested itself in the 
Americans movement towards independence and the French revolution.90 The attainment of 
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independence by the United States – a country seen as the cradle of popular sovereignty and the 
doctrine of civil rights – on July 4th 1776, recognized ‘people’ as the determinants’ of their own 
history.91 Similarly, the 1791 French Constitution also declares, under title VI, that ‘[t]he French 
nation…will never use its forces against the liberty of people’.92 The Russian October Revolution 
in 1917 also makes reference to a quotation advocating the freedom of people.93 The implicit 
reference to self–determination was accentuated in the following passage embedded in the Wilson 
Declaration94 dated January 18, 1918:  
 
[A] free, open-minded, and absolutely impartial adjustment of all colonial claims, based 
upon a strict observance of the principle that in determining all such questions of 
sovereignty the interests of the populations concerned must have equal weight with the 
equitable claims of the government whose title is to be determined.95 
 
Despite the text of the Wilson Declaration, no explicit reference is found in the text of the Covenant 
of the League of Nations except within Article 22.96 As a direct consequence of this, a commission 
of jurists appointed by the League of Nations to examine the secessionist demands of Swedish 
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residents of the Åland Islands97 , maintained that the right of people to self–determination had not 
been laid down in the Covenant of the League of Nations; hence it was to be viewed merely as a 
political concept.98 
 
II. Advancement of Self–determination through the UN System 
 
A. The Role of the UN Charter in the Establishment of the Right to Self–determination 
 
The legal requirements of self–determination were not laid out by the League of Nations. The 
emergence of the right to self–determination was influenced by the joint declaration of the US 
President Franklin D. Roosvelt and the British Prime Minister Winston Churchill, known as the 
‘Atlantic Charter’ which in its Paragraphs 2 and 3 stated that:99 
 
[S]econd, they desire to see no territorial changes that do not accord with the freely expressed 
wishes of the peoples concerned; 
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Third, they respect the right of all peoples to choose the form of government under which they 
will live; and they wish to see sovereign rights and self-government restored to those who have 
been forcibly deprived of them.100 
 
The UN Charter, as an international legal instrument, sets out the legal purposes and principles, 
and the establishing organs of the United Nations. The provision concerning the right to self–
determination, upon the proposal of the Soviet Union delegation was introduced into the text of 
the UN Charter.101 The right to self-determination has been mentioned only twice in the UN 
Charter. Article 1(2) mentions as one of the Purposes of the United Nations, ‘[t]o develop friendly 
relations among nations based on respect for the principle of equal rights and self–determination 
of peoples […]’. The question however that arises is how this concept can be put into practice. 
Article 55 notes that ‘stability and well-being […] are necessary for peaceful and friendly relations 
among nations [which should be] based on respect for the principle of equal rights and self-
determination of peoples […]’.102 
In this respect, the main subject of the principle of self–determination is ‘peoples’. The term 
‘Peoples’ encompasses a common historical tradition, racial or ethnic identity, cultural 
homogeneity, linguistic unity, religious or ideological affinity, territorial connection, a common 
economic life and being a certain number.103 
 
B. UN General Assembly Resolutions and the Right to Self–determination: From the 
Political Self–determination to the Economic Self–determination 
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The vast majority of the UN resolutions in the first twenty-five years following the commencement 
of the activities of the UN reflect decolonization and political independence.104 Between 1945 and 
1979 more than seventy territories were granted independence. Furthermore, from 1980 to 1995, 
twenty-eight more territories gained their independence. Southern Sudan is the last newly–created 
State following its independence from Sudan in 2011.105 
From the mid–1950s, the UN General Assembly made particular reference to the importance of 
right to self-determination as one of the purposes and principles of the United Nations through a 
number of resolutions. For instance, thequestion of the right to self–determination was addressed 
by the UN members in the General Assembly primarily through resolution 421(V). Resolution 
523(VI) which for the first time in the history of the United Nations cited the free ‘use of natural 
resources’ by the under–developed countries succeeded in implying that the notion of economic 
self–determination exists.  
General Assembly within firmly held that ‘disregard for the right to self-determination undermines 
the basis of friendly relation among nations’.106 General Assembly resolution 1314(XIII) 
reaffirmed the notion of permanent sovereignty over natural resources under the context of self–
determination. Resolution 1514(XV) of 14 December 1960 entitled ‘Declaration on the Granting 
of Independence to Colonial Countries and Peoples’ declared that ‘all people have the right to self-
determination; by virtue of that right they freely determine their political status and freely pursue 
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their economic, social and cultural development’.107 Nonetheless, it adds that ‘any attempt aimed 
at the partial or total disruption of the national unity and the territorial integrity of a country is 
incompatible with the purposes and principles of the Charter of the United Nations’.108 This 
resolution attributes particular importance to ‘a speedy and unconditional end to colonialism’.  
Consequently, a special committee on decolonization was established in 1961 to monitor the 
implementation of resolution 1514(XV).109 The UN General Assembly resolution 1803(XVII) 
under the title of ‘Permanent Sovereignty over Natural Resources’ for the first time, declared the 
‘permanent sovereignty over natural wealth and resources as a basic constituent of the right to 
self–determination’.110 As a complementary to resolutions 523, 626 and 1314, resolution 1803 
highlights, by emphasizing on economic development and right of self–determination, the PSNR 
as an independent principle.111 
In parallel to the UN General Assembly resolutions, the two Human Rights Covenants of the 
United Nations which were adopted in 1966, use the same wording in the first paragraph of the 
first Article of each Covenant, as used in the text of UN General Assembly resolutions: ‘All 
peoples have the right of self–determination. Given that right, they freely determine their political 
status and freely pursue their economic, social and cultural development’.112 Article 1 of these 
Covenants is the essence of the economic aspect of self–determination. During the debates in 
drafting this Article, it was pointed out that political independence is based upon economic 
independence; therefore, the realization of the right to self–determination should enable any State 
to acquire full control of its own natural resources.113 According to Professor Cassese: 
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[g]iven that the people of every sovereign State have a permanent right to choose by whom 
they are governed, it is only logical that they should have the right to demand that the 
chosen central authorities exploit the territory's natural resources so as to benefit the 
people.114 
 
It can be, hence concluded that the above Article stipulates a State’s duty to act as representative 
of its own peoples in exploiting the natural resources.115 More specifically, while the right is clearly 
a right that belongs to the people, sovereign States will exercise the enjoyment of the right.116 
‘Declaration on Principles of International Law concerning Friendly Relations and Cooperation 
among States in accordance with the Charter of the United Nations’ was adopted on 24 October 
1970 through which the principle of equal rights and self–determination of peoples together with 
other principles of international law such as the sovereign equality of States, good faith and non-
intervention were identified.117 The 1970 Declaration, while discussing the principle of the non–
use of force by States in international relations, provides an indication of the principle of self–
determination. Likewise, by way of explanation of the requirements of the principle of self–
determination, the Declaration, in its first section, sets out that:  
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[e]very State has the duty to promote, through joint and separate action, realization of the 
principle of equal rights and self-determination of peoples, in accordance with the 
provisions of the Charter, and to render assistance to the United Nations in carrying out the 
responsibilities entrusted to it by the Charter regarding the implementation of the principle, 
in order: 
(a) To promote friendly relations and cooperation among States; and 
(b) To bring a speedy end to colonialism, having due regard to the freely expressed will of 
the peoples concerned.118 
 
In contrast with the text of the above–mentioned Human Rights Covenants, this resolution did not 
provide any indication on how to answer the question on the control of natural wealth and 
resources. In the New International Economic Order (NIEO) adopted in 1974119 and the Charter 
of Economic Rights and Duties of States adopted in 1974,120 the right of self–determination was 
reiterated. The UN General Assembly's Declaration on the Occasion of the Fiftieth Anniversary 
of the United Nations emphasizes the right to self-determination by providing that the UN Member 
States will, inter alia, 
 
[c]ontinue to reaffirm the right of self-determination of all peoples, taking into account the 
particular situation of peoples under colonial or other forms of alien domination or foreign 
occupation, and recognize the right of peoples to take legitimate action in accordance with 
the Charter of the United Nations to realize their inalienable right of self-determination 
[...].121 
 
In conclusion, the implementation of economic self–determination requires the political capacity 
to pursue economic development. 
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C. Self–determination in the ICJ Case Law 
 
Although the term ‘self–determination’ was used in the separate opinions of several judges122, the 
Court made no reference to it until the Namibia Case in 1971 where the Court recognized the 
application of self–determination to non–self–governing territories.123 Furthermore, the 
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International Court of Justice confirmed that ‘the application of the right of self–determination 
requires a free and genuine expression of the will of the peoples concerned’.124 
 
III. Legal Status of the Right to Self–determination 
 
A. Self–determination as a Rule of Customary International Law 
 
1. General Overview of the Customary International Law   
 
Article 38 of the Statute of the ICJ enumerates the sources of international law,125 to be applied in 
settling submitted disputes: 
a. international conventions, whether general or particular, establishing rules expressly 
recognized by the contesting States;  
                                                          
(Question of the “Communities”) (Advisory Opinion) (31 July 1930) PCIJ Series B, No. 17, 22, available at 
http://www.worldcourts.com/pcij/eng/decisions/1930.07.31_greco-bulgarian.htm <accessed 26 September 2019>; 
Case concerning the Frontier Dispute (Burkina Faso/Republic of Mali) (Judgement) [hereinafter: Frontier dispute 
case] [1986] ICJ Rep 567; https://www.icj-cij.org/files/case-related/69/069-19861222-JUD-01-00-EN.pdf <accessed 
26 September 2019>;  see also Peter Tomka, ‘Frontier Dispute Case (Burkina Faso/Republic of Mali)’ in Rüdiger 
Wolfrum, Max Planck Encyclopedia of Public International law, vol. IV (Oxford University Press 2012) pp. 265- 
270; Tatarstan and Chechnya Case before the Russian Constitutional Court quoted in Cassese (1995) p. 11; Summers 
(2007) pp. 274–278; Re-secession of Quebec case in Canadian Supreme Court (Summers (2007) pp. 293–301; The 
decision of the African Commission on Human and peoples’ Right in Katangese Peoples’ Congress v. Zaire quoted 
in Cassese (1995) p. 11; the Bantida Opinions Nos. 1, 2 and 3 in Cassese, Ibid; Summers (2007) pp. 267–271. 
124 Namibia case, at 52; see also M. Hidayatullah, The South–West African Case (Asia Publishing House 1967) pp. 
13–19; Western Sahara (Advisory Opinion) [hereinafter: Western Sahara case] [1975] ICJ Rep at para. 12, 31–33 and  
54–59, available at https://www.icj-cij.org/files/case-related/61/061-19751016-ADV-01-00-EN.pdf <accessed 26 
September 2019>; More information is obtainable in Clemens Feinäugle, ‘Western Sahara (Advisory Opinion)’, in 
Rüdiger Wolfrum, Max Planck Encyclopedia of Public International law, vol. X (Oxford University Press 2012) pp. 
861–869; Cassese (1995) p. 11; Summers (2007) pp. 301–315. 







b. international custom, as evidence of a general practice accepted as law;  
c. the general principles of law recognized by civilized nations;  
d. subject to the provisions of Article 59, judicial decisions and the teachings of the most 
highly qualified publicists of the various nations, as a subsidiary means for the 
determination of rules of law.  
 
Customary law is one of the primary sources of international law under Article 38(1) of the Statute 
of the ICJ. Article 38(1)(b) defines customary international law as ‘international custom, as 
evidence of a general practice accepted as law’. Although the wording of the Article does not 
provide an exact definition of customary international law, there is widespread acceptance that 
Article 38(1)(b) lays down two criteria which are required for the creation of customary 
international law.126 The first is the practice of States and the second is acceptance of this practice 
as law, usually referred to as opinio juris. The opinio juris transforms these practices into the 
legally–binding rules of customary law.127  
Likewise, the ICJ has identified ‘recognized methods by which new rules of customary 
international law may be formed’128, and refers to the elements mentioned above as ‘elements 
usually regarded as necessary.’129 It further explains that the formation of customary international 
law requires looking ‘primarily in the actual practice and opinio juris of States’.130 
                                                          
126 Dispute regarding Navigational and Related Rights between Costa Rica and Nicaragua, (Costa Rica v Nicaragua) 
[hereinafter: Navigational Dispute case] ICJ Rep paras. 140–143, available at https://www.icj-cij.org/files/case-
related/133/133-20090713-JUD-01-00-EN.pdf <accessed 26 September 2019>. 
127 Gennadi Mikhailovich Danilenko, Law–Making in the International Community (Martinus Nijhoff Publishers 
1993) p. 81. 
128 North Sea Continental Shelf Cases (Federal Republic of Germany/Netherlands) and (Federal Republic of 
Germany/Denmark) [hereinafter: North Sea Continental Shelf Cases] 1969] ICJ Rep at 41, available at 
https://www.icj-cij.org/files/case-related/52/052-19690220-JUD-01-00-EN.pdf <accessed 26 September 2019>. 
129 Ibid. 42. 
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2. General Assembly Resolutions as a Rule of Customary International Law 
 
The practice of international organizations may contribute to the formation of customary 
international law. Likewise, together with treaties, resolutions of international organizations and 
particularly the non–binding UN General Assembly resolutions may have influence on the creation 
of customary international law.  
In this respect, in its Advisory Opinion in the Nuclear Weapons case for example, the ICJ noted 
that: 
 
[G]eneral Assembly resolutions, even if they are not binding, may sometimes have 
normative value. They can, in certain circumstances, provide evidence important for 
establishing the existence of a rule or the emergence of an opinio juris. To establish whether 
this is true of a given General Assembly resolution, it is necessary to look at its content and 
the conditions of its adoption; it is also necessary to see whether an opinio juris exists as 
to its normative character. Or a series of resolutions may show the gradua1 evolution of 
the opinio juris required for the establishment of a new rule.131 
 
The implications of the resolutions of the General Assembly for the creation of customary 
international law were also analyzed by the Iran–United States Claims Tribunal. It concluded that: 
 
                                                          
131 Legality of Threat or Use of Nuclear Weapons (Advisory Opinion) [hereinafter: Advisory Opinion on Legality of 
Threat or Use of Nuclear Weapons] [1996] ICJ Rep 226, available at 
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&cad=rja&uact=8&ved=2ahUKEwiHnLf
aiu7kAhUKhlwKHUrjAN8QFjADegQIAhAC&url=https%3A%2F%2Fwww.icj-cij.org%2Ffiles%2Fcase-
related%2F95%2F095-19960708-ADV-01-00-EN.pdf&usg=AOvVaw2UZuc_6O-6Y92hkjWn79hh <accessed 26 
September 2019>. See also the decisions and the opinions of the ICJ in the following cases: Military and Paramilitary 
Activities in and against Nicaragua, at 14; Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic 
of Congo v Belgium) (Judgment) [hereinafter: Arrest Warrant case] [2002] ICJ Rep 3, available at https://www.icj-
cij.org/files/case-related/121/121-20020214-JUD-01-00-EN.pdf <accessed 26 September 2019> and Advisory 







[i]t is generally accepted that such resolutions in certain specified circumstances may be 
regarded as evidence of customary international law or can contribute—among other 
factors—to the creation of such law”.132 
 
Judge Tanaka in his dissenting opinion to the South West Africa cases (Ethiopia v S. Africa) opined 
that General Assembly resolutions might be used as evidence of general practice in the process of 
the formation of a customary international law norm.133 He further argued that in the UN General 
Assembly forum, every State ‘has the opportunity, through the medium of an organization, to 
declare its position to all members of the organization and to know immediately their reaction on 
the same matter’.134 
The effects of the voting procedure of a General Assembly resolution is considered as another 
important factor in the formation of a customary rule of international law. The existence of 
significant dissent, numerous abstentions or the objection of a few States that play a crucial role in 
the activities in question can be an impediment to the creation of a customary rule.135 Moreover, 
if a State, during the voting for a specific resolution in the UN General Assembly, expressly 
emphasizes that, in its view, the resolution in question is merely a political statement without any 
legal content, then that resolution may not be invoked against the State in question.136  
 
a. The Binding Force of the General Assembly Resolutions 
 
The General Assembly, under Article 13(1) of the UN Charter is empowered to make 
recommendations for the purpose of ‘promoting international cooperation in the economic […] 
fields […]’. Apart from certain matters concerning the internal management of the UN including 
                                                          
132 SEDCO, Inc. v National Iranian Oil Company, Iran, 25 ILM (1987) 629 para. 33, available at 
https://jusmundi.com/en/document/decision/en-sedco-inc-v-national-iranian-oil-company-and-the-islamic-republic-
of-iran-award-award-no-419-128-129-2-thursday-30th-march-1989#decision_4991 <accessed 26 September 2019>. 
133 Dissenting opinion of Judge Tanaka, in South West Africa Cases, para. 291. 
134 Ibid. 
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budgetary resolutions that are binding, the General Assembly can only make recommendations 
which are not binding. The legal effect of General Assembly resolutions has been the subject of 
numerous debates. Although resolutions of the General Assembly are not listed as a formal source 
of international law categorized by Article 38(1) of the Statute of the International Court of Justice, 
Shaw emphasizes that the resolutions may have some notable legal implications137 and Brownlie 
indicates that the extent to which ‘the resolutions have no effect on the shaping of the international 
law is a capital error’.138 
Articles 10 through 14 of the UN Charter predominantly provide that recommendations issued by 
the General Assembly are non-binding in nature; however, the States concerned are under an 
obligation to consider the content of these recommendations and these can also be consolidated 
with other sources and evidence which may then crystallize as customary law.139 Thus, in my 
opinion, the content of the resolutions must be evaluated against the required elements of 
customary international law as analyzed earlier. 
Finally, these resolutions can be used as a means for the development of customary rules (de lege 
ferenda).140 In the Texaco Arbitration case, it was ruled that ‘[u]nder Article 10 of the UN Charter, 
the General Assembly only issues ’recommendations’, which have long appeared to be texts 
having no binding force and carrying no obligations for the Member States’.141 It continued that 
                                                          
137 Shaw (1997) p. 595. 
138 Ian Brownlie ‘Legal Status of Natural Resources in International Law (Some aspects)’ (1979) 162 Recueil des 
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139 See generally, Simma et al.(2012) pp. 461–566, Franz Cede and Lilly Sucharipa-Behrmann (eds) The United 
Nations Law and Practice, (Kluwer Law International 2001) p. 29; Oscar Schachter, International Law in Theory and 
Practice, (Martinus Nijhoff Publishers 1991) pp. 84–90, Constantin Economides, ‘Les actes institutionnels 
internationaux et les sources du Droit international’ (1988) 34(1) AFDI p. 134; Joachen A. Frowein, ‘The Internal and 
External Effects of Resolutions by International Organizations’, 49 (1989) HJIL p. 778 ff and Blaine Sloan, ‘General 
Assembly Resolutions Revisited (Fifty Years After)’ (1987) 58 BYIL, pp. 39 ff. 
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‘[t]he legal value of the resolutions […] can be determined on the basis of circumstances under 
which they were adopted’.142  
 
3. Self–determination as a Customary Rule of International Law 
 
Article 1(2) of the UN Charter as well as Article 1 of the two Human Rights Covenants have 
generated custom. Moreover, the pertinent UN General Assembly resolutions, like the treaty 
provisions, and in particular, the Declaration Granting Independence to Colonial Countries and 
Peoples and the Declaration on Principles of International Law Concerning Friendly Relations and 
Cooperation among States in Accordance with the Charter of the UN, are of particular importance 
in creating the custom. The ICJ has also played an important role in the development of custom. 
The ICJ in analyzing the legal effects of the ‘Declaration on Principles of International Law 
Concerning Friendly Relations and Cooperation among States in Accordance with the Charter of 
the UN’ stated that: 143 
 
[t]he effect of consent to the text of such resolutions cannot be understood as merely that 
of a ‘reiteration or elucidation’ of the treaty commitment undertaken in the Charter. On the 
contrary, it may be understood as an acceptance of the validity of the rule or set of rules 
declared by the resolutions by themselves.144 
 
B. Significance of the Recognition of Self–determination as a Jus Cogens Norm 
 
1. Characteristics of a Peremptory Norm 
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A jus cogens145 rule holds the highest hierarchical position among all other norms and 
principles.146 According to Article 53 of the Vienna Convention on the Law of Treaties: 
 
[a] peremptory norm of general international law is a norm accepted and recognized by the 
international community of States as a whole as a norm from which no derogation is 
permitted and which can be modified only by a subsequent norm of general international 
law having the same character. 
 
One of the strongest policy reasons for the concept of jus cogens lies in the overriding need for 
public order.147 Therefore, a peremptory norm can only be modified by a subsequent international 
norm of the same character. 
 
Some rules of international law are accepted and recognized by the international 
community of States as peremptory, thereby permitting no derogation, and ultimately 
prevailing over and invalidating international agreements and other rules of international 
law in conflict with them.148 
 
                                                          
145 The terms ‘jus cogens’, ‘peremptory norms’ and ‘peremptory norms of general international law’ are used 
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146  See also Joachen A. Frowein, ‘Ius Cogens’ in Rüdiger Wolfrum, Max Planck Encyclopedia of Public International 
law, vol. VI (Oxford University Press 2012)  pp. 443–446; Ulf Linderfalk, ‘The Effects of Jus Cogens Norms: 
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The protection of States ‘from agreements  concluded  against  some  values  and  general  interests  
of  the  international community of States as a whole’ is the purpose of a jus cogens norm.149 Jus 
cogens is a norm which ‘enjoys a higher rank in the international hierarchy than treaty law and 
even ‘ordinary’ customary rules’.150 It derived from the fundamental values in view of the 
international community.151 In view of the Swiss Federal Supreme Court, the Jus Cogens norms 
are ‘binding on all subjects of international law’152 which reflects the universal feature of such 
norms. It is recognized as a higher form153 and an elite subset154 of customary international law, 
too. 
 
2. Self–determination: Jus Cogens or Not? 
 
The right to Self–determination is a classical norm of jus cogens as described by the ILC. 
Entertaining the various aspects of the notion of jus cogens as recognized by Article 53 of the 
Vienna Convention on the Law of Treaties, ILC has exemplified the right to self–determination as 
a rule of jus cogens.155 Likewise, the ILC commentary to Article 26 of the Draft Articles on State 
Responsibility provides a non–exhaustive list of jus cogens norms in which the right to self– 
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determination is recognized as a jus cogens rule156 which firmly rooted in the legal conviction of 
the Community of States.157 Some commentators also view the principle of self–determination as 
a rule of jus cogens.158 Judge Ammoun called the right of self–determination a ‘norm of the nature 
of jus cogens, derogation from which is not permissible under any circumstances’.159  
For example, in the East Timor case the ICJ further declared that ‘the right of peoples to self-
determination, as it evolved from the Charter and from United Nations practice, has an erga 
omnes160 character which is irreproachable’.161 It holds that the right to self–determination ‘is one 
of the essential principles of contemporary international law’.162 The ICJ in its advisory opinion 
                                                          
156 Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries (2001) p. 85. 
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concerning the Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory reconfirmed its previous opinions.163 
To conclude, it is believed that attributing the jus cogens status to the right to self-determination, 
due to the aforementioned characteristics of such status, would ban its violation and has the 
potential to impact the political legitimacy of its breaches. However, it can be argued that whether 
or not right to self-determination is a norm of jus cogens, this issue will not have any implication 
for its operation in the international community. 
 
IV. Linkage with the PSNR 
 
The evolution of right to self-determination is rooted in the human quest to be free from oppression 
and has predominately become attached to a right for peoples to both territorial and political 
sovereignty. The natural resources sovereignty–related aspect of right to self-determination was 
therefore emerged from this angle. 
Right to self-determination can be defined as the freedom of participation in power, respect, 
enlightenment, well-being, wealth, skill, affection and rectitude.164 More specifically, right to self-
determination is a fundamental part of a more comprehensive social process in which people by 
implement coherent strategies, attaining their rights over natural resources.165 The aim of 
international instruments is accordingly to prevent people from being deprived of enjoying the use 
of their natural resources. Hence, any State concerned is trusted to faithfully serve the people in 
achieving the above objectives particularly utilizing their natural resources. Thus, the end results 
of self–determination are designed to guarantee that the interests of the people are safeguarded 
against any attempt denying them the enjoyment of their natural resources. 
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Part Three: Inception of the PSNR 
 
I. Introductory Remarks on the PSNR 
 
First of all, it must be indicated that under the Human Rights law approach, people(s), by virtue of 
their right to self–determination, are the main beneficiaries of the PSNR.166  
The fact that the PSNR should be attributable to States rather than being a right of the people(s) is 
the result of unclear wording in most documents referring to the PSNR in international law which 
underlines the right of peoples and nations to permanent sovereignty over their natural resources 
but at the same time confers on States the right to exercise sovereignty.167 Duruigbo has described 
the relationship between the ‘People’ and ‘State’ in the implementation of the right over natural 
resources: 
 
[t]he right of peoples to sovereignty over natural resources necessarily imports an 
entitlement to demand that governments manage these resources to the maximum benefit 
of the people. It has been correctly observed that, 'if the phrase ‘rights of peoples’ has any 
independent meaning, it must confer rights on peoples against their own governments'. [...] 
Primarily, this duty would restrain irresponsible use and management of resources by 
public officials and positively utilize the resources for peoples’ benefit’.168 
 
Developing countries and in particular newly–independent States concentrated their efforts in the 
General Assembly of the United Nations on the attainment of their demands, which had been 
repressed over decades, which were aimed at the legal proclamation of their economic sovereignty 
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in particular sovereignty over their own natural resources.169 It was also discussed in other organs 
and organizations of the United Nations.170 In this research, however, the resolutions of the UN 
General Assembly are analyzed. 
 
II. Foundations of the PSNR in the UN Charter 
 
One of the main points of dispute between developed and developing countries in the middle of 
the 20th century was the issue of exploitation of natural wealth and resources by the European 
colonial powers.171 The UN Charter does not have any clear reference to the principle of 
Sovereignty over Natural Resources. Nonetheless, it contains a number of underlying principles 
which are embodied in principles such as the equality of States and self–determination.172 The 
origin of the PSNR are rooted in the principle of self–determination. 
Thus, Article 55 of the UN Charter which, inter alia, indicates that the UN shall promote 
‘economic and social progress’ and ‘development’ as well as respect for human rights and 
fundamental freedoms ‘with a view to the creation of conditions of stability and well-being […] is 
based on respect for the principle of equal rights and self-determination of peoples’. This Article, 
is a basis for furtherance of the purposes of the UN enshrined in Article 1 (2) of the UN Charter 
which provides that one of the purposes of the UN is ‘to develop friendly relations among nations 
based on respect for the principle of equal rights and self-determination of peoples’. These two 
Articles by implication, refer to the PSNR.173   
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A. Role of General Assembly Resolutions in the Creation of the PSNR 
 
1. The Early Stage of the Emergence of the Term ‘Permanent Sovereignty over Natural 
Resources’ 
 
As the first Resolution in which the PSNR was implicitly articulated, the UN General Assembly 
resolution 523(VI) (12 January 1952) is mainly concerned with economic self–determination 
through which the rights of the developing countries to freely determine the use of their natural 
resources is emphasized. This is the first international instruments in which ‘under–developed 
countries’ are—in conjunction with self–determination— empowered to use their ‘natural 
resources’ in the interest of economic national development. In this resolution, the UN Members 
are also encouraged to inter alia take into account the possibility of facilitating the development 
of natural resources through commercial agreements. By ensuring the freely use of natural 
resources by States so as to meet their specific economic needs with due regard to the free flow of 
capital in a spirit of international co-operation, the UN General Assembly resolution 626(VII) (21 
December 1952), entitled the ‘Right to Exploit Freely Natural Wealth and Resources’, was 
adopted.174  
Roughly a year after the adoption of resolution 523, the General Assembly of the UN recognized 
that ‘the right of peoples freely to use and exploit their natural resources is inherent in their 
sovereignty and is in accordance with the Purposes and Principles of the Charter of the United 
Nations [...]’.175 This resolution was invoked by the Government of Guatemala as a supporting 
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argument for its right to take possession of the property of the United Fruit Company, a United 
States company in Guatemala.176 
The legal effects of the two resolutions mentioned above has been analyzed by the Civil Tribunal 
of Rome, in reviewing the Iranian Oil nationalization and the Japan case relating to the Anglo-
Iranian Oil Company.177 The tribunal referred to the General Assembly resolutions which provides 
that ‘[…] individual States should not be prevented from exploiting their natural resources’.178 In 
the Anglo-Iranian Oil Company v. Idemitsu Kosan Kabushiki Kaisha case, the court, while 
recognizing the sovereignty of States over natural resources held that: 
 
[t]he resolution adopted by the General Assembly of the United Nations on December 22, 
1952 [...] shows that the Nationalization Law coincides in its ideas with the 
recommendations adopted by the General Assembly of the United Nations concerning the 
exploitation of natural resources [...] The Court comes to the conclusion that it has no power 
to deny the validity of nationalization law.179 
 
The General Assembly in its resolution 837(IX) (14 December 1954) mandated the Commission 
on Human Rights180 to complete its recommendations concerning the international respect for the 
permanent sovereignty of peoples and nations over their natural wealth and resources.181 
Resolution 1314(XIII) (12 December 1958) also laid emphasis upon the right of peoples and 
nations to self-determination includes Permanent Sovereignty over Natural Resources. Moreover, 
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within this Resolution, the Commission on Permanent Sovereignty over Natural Resources was 
created to make survey on the extent of such sovereignty over natural resources.182 
 
2. Resolutions Adopted in the 1960s 
 
The close relationship between decolonization and control over natural resources was expressed 
in the 1960 Declaration on the Granting of Independence to Colonial Countries and Peoples (UN 
General Assembly resolution 1514 (XV) (15 December 1960). The declaration took a major step 
by affirming the rights of newly independent States to take full control over their natural resources. 
Its preamble affirms that ‘peoples may, for their own ends, freely dispose of their natural wealth 
and resources without prejudice to any obligations arising out of international economic co-
operation, given the principle of mutual benefit, and international law’. 
The UN General Assembly resolution 1515 (XV) (15 December 1960) reflects the interrelated 
nature of the principle of the right to self–determination and the PSNR by stating that: ‘[…] all 
peoples have the right freely to determine, without external interference, their political status and 
to pursue their economic, social and cultural development […]’. 
The landmark resolution 1803(XVIII) dated 14 December 1962 entitled ‘Permanent Sovereignty 
over Natural Resources’ constitutes the most explicit declaration of the UN on the subject.183 It 
addresses two main topics: sovereignty over natural resources and the legal framework applicable 
to the investment made by developed countries. The perspective of international investment law 
drawn from this resolution will be thoroughly discussed in Chapter Two. The resolution declares 
that: 
 
[t]he right of peoples and nations to permanent sovereignty over their natural wealth and 
resources must be exercised in the interest of their national development and of the well–
being of the people of the State concerned. 
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It further reaffirmed that ‘the free and beneficial exercise of the sovereignty of peoples and nations 
over their natural resources must be furthered by the mutual respect of States in accordance with 
their sovereign equality’. While stressing the paramount importance of Permanent Sovereignty 
over Natural Resources, it also covers in particular ‘the exploitation of the raw materials of one 
State by individuals or juridical persons who are nationals of another State’184 which specifically 
refers to arrangements between States and foreign private companies for the exploitation of natural 
resources, particularly oil and minerals in developing countries. 
Resolution 1803 affirmed that ‘permanent sovereignty over natural wealth and resources, has long 
been recognized as a principle of international law’.185 Therefore, violation of the sovereignty over 
natural resources is ‘contrary to the spirit and principles of the Charter of the United Nations and 
hinders the development of international co-operation and the maintenance of peace’. Besides, in 
the General Assembly resolution 2158 (XXI) adopted on 25 November 1966, under the title of 
‘Permanent Sovereignty over Natural Resources’, ‘the inalienable right of all countries to exercise 
permanent sovereignty over natural resources’ was reaffirmed. Pursuant to this resolution, the 
PSNR is safeguarded, and further it ensures that the developing countries benefit from their 
efficient and strategic application of resources. 
It further confirms that the exploitation of natural resources should always be based upon a 
country’s national laws and regulations.186 Furthermore, this Resolution provides that: 
 
[t]he General Assembly […] recognizes the right of all countries, and in particular of the 
developing countries, to secure and increase their share in the administration of enterprises 
which are fully or partly operated by foreign capital and to have a greater share in the 
advantages and profits derived there from on an equitable basis, with due regard to the 
development needs and objectives of the peoples concerned and to mutually acceptable 
contractual practices […]. 
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3. Further Recognition of the PSNR in the 1970s 
 
Within the UN General Assembly resolution 2626 (XXV) (24 October 1970) the PSNR was 
associated with the ‘International Strategy for the Second United Nations Development Decade’ 
by stating that: 
 
[f]ull exercise by developing countries of permanent sovereignty over their natural resources 
will play an important role in the achievement of the goals and objectives of the Decade. 
Developing countries will take steps to develop the full potential of their natural resources. 
Concerted efforts will be made, particularly through international assistance, to enable them to 
prepare an inventory of natural resources for their more rational utilization in productive 
activities’.187 
 
Resolution 2626 indicates the interdependence among all States by laying emphasis upon the 
developing countries’ re-organizing their natural resources as well as the existing gap between 
developed and developing countries owing to the consequences of the colonization.  
The question of permanent sovereignty over natural resources of both developing countries and 
territories under colonial and foreign domination or subjected to the apartheid régime was 
discussed in the UN General Assembly resolution 3171 (XXVIII) (17 December 1973). This 
resolution literally refers to — as an ‘inviolable principle’— regulatory sovereignty relating to 
economic development within the framework of the PSNR. It also discusses the use of coercion 
against States exercising their sovereign rights over their natural resources.188 These two above 
resolutions accentuate the need for affirmative contributions from industrialized Sates owing to 
their historical economic dominance.  
The 1970s saw a new approach adopted by developing countries on the question of sovereignty 
over their natural resources which is often described as the New International Economic Order 
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(NIEO).189 Encouraged by the success of the oil–producing countries in boycotting Western States 
and the sharp oil price increase, as well as the prevailing spirit of economic independence in Latin 
America, several resolutions were passed that called for a ‘New International Economic Order’.190 
The position of these States was supported by the PSNR proclaimed in paragraph 4(e) of the 
Declaration on the New International Economic Order (NIEO) which provides that: 
 
[i]n order to safeguard these resources, each State is entitled to exercise effective control 
over them and their exploitation with means suitable to its own situation, including the 
right to nationalization or transfer of ownership to its nationals, this right being an 
expression of the full permanent sovereignty of the State. No State may be subjected to 
economic, political or any other type of coercion to prevent the free and full exercise of 
this inalienable right.’191 
 
As a supplementary instrument to the NIEO, a Charter of Economic Rights and Duties of States 
was adopted by the General Assembly resolution 3281(XXIX) 12 December 1974.192 Unlike the 
resolutions of 1960s on permanent sovereignty over natural resources, the NIEO–related 
resolutions were adopted in an atmosphere of confrontation which resulted in these resolutions 
being adopted with less votes’.193 It can be said that political motivations were an underlying cause 
which provoked the adoption of the Charter. It may be described as an integral part of the 
resolutions entitled the New International Economic Order. 
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One of the main features of the international instruments dealing with the PSNR mainly before 
1962 have referred to ‘State’ and ‘peoples’ as the right holders. There is no place for ‘peoples’ 
within the context of the PSNR when ‘peoples’ in a State gained independence. In other words, ‘if 
governments are vested with a right, it is not necessary to also vest it in the people they 
represent’.194 For this reason, few or no references to ‘peoples’ can be found after 1962 under the 
international instruments.195 There are however, strong grounds for peoples to be entitled to the 
right to permanent sovereignty.196 For instance ‘peoples’ can challenge to their government’s 
decision permitting multinational companies to operate in the natural resource sector.197 The 
realization of such right as belonging also to peoples guide the States to use natural resources for 
‘the well–being of their peoples’.198 
 
B. PSNR as a Rule of Customary International Law 
 
The General Assembly resolutions have great relevance in the recognition and establishment of 
the PSNR as a part of customary international law. This reflects the evolution of ‘State practice’ 
and opinio juris leading to the recognition of the PSNR as having the status of customary 
international law.199 
The United Nations Framework Convention on Climate Change200 adopted in 1992 reconfirms the 
sovereignty of the State in its Preamble: ‘States have, in accordance with the Charter of the United 
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Nations and the principles of international law, the sovereign right to exploit their own resources 
[…]’. Paragraph (d) of the Preamble of the International Tropical Timber Agreement201, adopted 
in 2006 provides that: ‘[...] States have, in accordance with the Charter of the United Nations and 
the principles of international law, the sovereign right to exploit their own resources […]’. Another 
evidence of State practice demonstrating legal recognition of the PSNR is its incorporation in 
national constitutions. For instance, Article 311(I)(2) of the Constitution of Bolivia provides that 
‘[t]he natural resources are the property of the Bolivian people and shall be managed by the State 
[…]’.202 The Constitution of the Bolivarian Republic of Venezuela in Article 12 indicates that: 
‘[m]ineral and hydrocarbon deposits of any nature that exist within the territory of the nation, 
beneath the territorial sea bed, within the exclusive economic zone and on the continental shelf, 
are the property of the Republic, are of public domain, and therefore inalienable and not 
transferable. […]’.203 Article 21 of the Constitution of the State of Kuwait, an oil rich country, 
emphasizes that: ‘[a]ll of the natural wealth and resources are the property of the State. The State 
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shall preserve and properly exploit those resources, heedful of its own security and national 
economy requisites’.204 
Finally, Article 9 of the Constitution of the People's Republic of China provides that ‘[a]ll mineral 
resources, waters, forests, mountains, grasslands, unreclaimed land, beaches and other natural 
resources are owned by the State, that is, by the whole people, with the exception of the forests, 
mountains, grasslands, unreclaimed land and beaches that are owned by collectives as prescribed 
by law’.205 
Article 45 of the Constitution of the Islamic Republic of Iran provides206 that ‘wastelands and 
public wealth, abandoned or unclaimed land of deceased owners, mines, seas, lakes, rivers, and 
other public bodies of water, mountains, valleys, forests, marshlands, natural prairies […]’ are 
under the control of the Islamic government. It further points out that the relevant laws and 
regulations ‘shall determine the detail and manner of utilization of each of them’. In this respect, 
Iran’s Mining Act adopted in 1998 provides that ‘[…] the responsibility of exercising sovereignty 
of State over the all mines of the country […] is vested in Ministry of Mining’. Furthermore, 
Article 2 of the Petroleum Act of Iran adopted in 2012 has stated that ‘[…] on behalf of Islamic 
government, the exercise of ownership and sovereign rights over petroleum resources is vested in 
Ministry of Petroleum […]’. The above provisions clearly indicate the importance of absolute 
sovereignty of Iranian government over its natural resources. 
Recently, Iran has laid particular emphasis upon its sovereign rights over oil and natural resources. 
Article 3 of the Decree on “General Conditions, Structure and Model of Upstream Oil & Gas 
Contracts” adopted in 2016 also provides that: 
 
All the contracts concluded pursuant to this Decree are governed by the following 
principles: 
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Exercising sovereign rights and public ownership over all country’s oil and natural gas 
resources through the Ministry of Petroleum representing the Islamic Republic of Iran. 
[…]. 
 
The Arbitrator in TEXACO v. Libya,207 opined that the UN General Assembly resolution 1803 is 
a rule of customary international law insofar as the majority of the UN Members assented to the 
pertinent principles laid down therein. Likewise, this opinion was affirmed in the subsequent 
arbitral award in LlAMCO v. Libya.208 Additionally, Judge Gunnar Lagergren, in his dissenting 
opinion in I.N.A. Corp. v. Iran opined in a similar manner. 209 The dissenting opinions attached to 
the East Timor case, embraced the view that permanent sovereignty is one of the essential 
principles of contemporary international law with erga omnes character.210 
In the case concerning Armed Activities on the Territory of the Congo, the ICJ affirmed that the 
‘PSNR’ is ‘a principle of customary international law’ by referring only to three resolutions (not 
unanimously adopted) of the UN General Assembly, notwithstanding the fact that in the case under 
consideration the principle was held to be non-applicable:211 
[t]he Court recalls that the PSNR is expressed in General Assembly resolution 1803 (XVII) of 14 
December 1962 and further elaborated in the Declaration on the Establishment of a New 
International Economic Order (General Assembly resolution 3201 (S.VI) of 1 May 1974) and the 
Charter of Economic Rights and Duties of States (General Assembly resolution 3281 (XXIX) of 
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12 December 1974) […] is a principle of customary international law […].212 The ICJ also held 
that the PSNR was 'not applicable to the specific situation of looting, pillage and exploitation of 
certain natural resources by members of the army of a State militarily intervening in another 
State’.213 The PSNR accordingly, cannot be applicable in all kinds of situations, and its limitations 
become evident at the time of its application. 
 
C. Possibility of Derogation from the PSNR 
 
As explained earlier, the legal nature of the PSNR, as one of the intrinsic elements of State 
sovereignty, has been proclaimed in a number of the UN General Assembly resolutions.214 In this 
regard, the qualification of the principle as jus cogens are debated in international law.  
 
1. Arguments Supporting the PSNR as a Jus Cogens Norm 
 
By virtue of attributing the status of jus cogens to the PSNR not only will it become unlawful for 
States to derogate from that norm but it also serves to protect the principle.  
Arguments to support the jus cogens nature of the principle can be found in the recognition of 
permanent sovereignty as ‘inalienable’ or ‘full’, or in Articles 25 of the International Covenant on 
Economic, Social and Cultural Rights215 and Article 47 of the International Covenant on Civil and 
Political Rights216. By recognizing the PSNR as a jus cogens norm, some members of the ILC in 
deliberations on drafting the following two conventions opined that any agreement violating the 
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PSNR should be void ab initio.217 The 1978 Convention on Succession of States in respect of 
Treaties in Article 13 stipulates that ‘[n]othing in the present Convention shall affect the principles 
of international law affirming the permanent sovereignty of every people and every State over its 
natural wealth and resources’.218  
A concerted effort aimed at elevating a particular norm to the rank of jus cogens was also provided 
by the negotiations at the Vienna Conference on Succession of States in Respect of State Property, 
Archives and Debts.219 Article 15(4) of this Convention provides that: 
 
[a]greements concluded between the predecessor State and the newly independent State to 
determine succession to State property of the predecessor State […] shall not infringe the 
principle of the permanent sovereignty of every people over its wealth and natural 
resources. 
 
By invoking the Commentary of the ILC which observed that some of the members of the 
Commission were of the opinion that the infringement of the principle of permanent sovereignty 
in an agreement between the predecessor State and the newly independent State would invalidate 
such an agreement, the developing States claimed that the PSNR was a principle of jus cogens. 
However, owing to the lack of support from Western States, who maintained that these efforts 
were ‘an attempt to give legal force to mere notions to be found in various recommendatory 
material emanating from the General Assembly’, it was not possible to ultimately argue in favor 
of a jus cogens nature of the PSNR.220 Additionally, the ‘permanent’ feature of the PSNR refers 
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to its inalienability whereby the jus cogens nature of the Principle is ascertained.221 A number of 
commentators and scholars are of the opinion that whereas the PSNR, emanated from the jus 
cogens principle of self–determination, it is therefore a peremptory norm of contemporary 
international law.222 Developing countries similarly seek to establish the idea that the PSNR is a 
jus cogens rule.223 Quite recently, the legal opinion expressed by one of the counsellor in the El 
Paso v Argentina arbitration was in favour of the jus cogens nature of the PSNR.224 
 
2. Arguments Rejecting the PSNR as a Jus Cogens Norm 
 
In the arbitral award between Kuwait and the American Independent Oil Company (Aminoil)225, 
while rejecting the claims concerning the recognition of the PSNR as a rule of jus cogens, the 
award indicated that the relevant resolutions adopted by the General Assembly in the field of 
sovereignty over natural resources lacked consensus among the States in the adoption of 
resolutions such as resolution 1803 which is considered as a landmark decision in the field of 
sovereignty over natural resources.226 
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Having discussed the different arguments concerning the jus cogens nature of the PSNR, it should 
be pointed out that the idea of recognition of the PSNR as a jus cogens rule, was rejected due to 
the lack of support by the principally States concerned as laid down by Article 53 of the VCLT.227 
In order to determine whether there is a large majority of States accepting and recognizing the 
peremptory status of the PSNR is not a method through which the number of States is to be 
counted. The acceptance and recognition by the international community of States as a whole 





The study of sovereignty has shown that it has two features: a) external feature which is the 
independence of a State with respect to all other States and b) internal feature which deals with the 
inward manifestations of sovereignty; namely, the right to exercise the power within its territory, 
to the exclusion of any other State or group.229 In this framework, sovereignty is recognized by the 
territoriality in the form of borders making separation between other sovereign powers. In this 
regard, the North Atlantic Coast Fisheries Arbitration stated that ‘[…]one of the essential elements 
of sovereignty is that it is to be exercised within territorial limits, and that, failing proof to the 
contrary, the territory is co-terminous with the sovereignty[...]’.230 
There are a considerable number of resolutions adopted by the UN General Assembly which 
proclaim economic self–determination and sovereignty over natural resources. These resolutions 
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address various issues, including natural resources,231 the right to freely exploit natural wealth and 
resources,232 and State sovereignty over natural resources and all economic activities.233 
Although the notion of the PSNR has been stipulated in a number of multilateral treaties and has 
been recognized in international arbitral awards,234 as evident from the prior discussion, there is 
no consensus that enables one to go as far as to label the principle of permanent sovereignty as jus 
cogens. By virtue of the recognition of the PSNR in numerous UN General Assembly resolutions 
and its position as a customary rule of international law one may, however reach a conclusion that 
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Part One: Emergence of the PSNR in the Context of the International 
Investment Law  
 
I. The Impact of Colonialism on the Exploitation of Natural resources 
 
The economic theory of imperialism is the best way to describe the relation between colonialism 
and foreign investment which argues that the reason behind countries seeking the acquisition of 
territories in different areas is to secure sheltered markets for their national investment abroad.236 
For this reason, during the colonial period, the colonial system was intended to pursue the motives 
of economic exploitation exclusively aimed at serving the interests of European powers.237 The 
colonies have been excluded from ownership, control and operation of foreign investment 
enterprises.238 Foreign investment was realized mainly in the context of colonial expansion and as 
such foreign investors exporting capital required minimal protection.239 Colonial powers 
accordingly obtained full rights, particularly through concession agreements, over rich natural 
resources of their colonies throughout the world.240 By way of illustration, throughout colonized 
Africa, several companies from European countries acquired extensive concession rights from the 
African traditional chiefs to exploit and explore natural resources.241  
The ‘East India Company’, as another example, played a significant role in introducing 
commercial regulations in India. Its purpose was to provide a conducive legal environment for the 
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commercial activities of British nationals by adopting effective policies achieved through 
relationship with local governors.242 To do so, they introduced economic rules facilitated by the 
establishment of commercial and economic relationships with the colonies’ authorities.243 More 
specifically, the rights and obligations of investors were defined pursuant to the domestic law of 
the colonial powers.244 They also influenced the regulatory and executive bodies of their colonies 
to reinforce their control on the exploitation of the natural resources of those territories.245   
Furthermore, in the colonies, the risks related to trade and investment were minimized by 
monitoring and controlling the adherence to rules introduced by the colonial powers.246 For this 
reason, colonial powers established a wide range of legal protective frameworks to manage the 
exploitation of natural resources.247 The settlement of investment disputes between investors and 
colonized States was regulated by the laws of colonial States which offered foreign investors 
superior legal protection.248 In other words, it means that such investment did not require 
protection because the colonial legal systems were integrated with the legal system of the imperial 
powers and the latter gave sufficient protection for the investments which went into the colonies.249 
 
II. The PSNR and the Right to Regulate Foreign Investment in the Post–colonial Era 
 
In the period between the Second World War and the collapse of the Soviet Union, 
different/numerous confrontations between the growing number of newly–independent developing 
countries, on the one hand, and the developed countries, on the other, about international 
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investment law and specifically sovereignty over natural resources took place.250 These conflict of 
interests between developing and developed countries were often prompted by, inter alia, 
ideological positions, emphasis on the strict exercise of sovereignty over natural resources and the 
call for full economic self–determination.251 Former colonies strongly opined that economic 
independence over their natural resources was an integral part of acquiring the right to political 
self–determination, sovereignty, exploration, exploitation, the use and marketing of their natural 
resources.252 The proclamation of Sovereignty over Natural Resources by these countries finally 
gave rise to a major development evidenced by the provision of a secure legal environment for the 
investors based on respecting the sovereign rights of developing countries over their own natural 
resources. The utilization of a State’s own natural resources as guaranteed by the PSNR might be 
considered as one of the prerequisites for economic development.253 Thus, in exercising such 
sovereignty, the host State is entitled to implement its right to nationalize foreign investments 
within its territory if it serves the public interest as long as this is accompanied by effective 
compensation.254 The justification for such reaction towards foreign investments lies in the fact 
that the related investment agreements and/or concession agreements were concluded through 
corruption and the coercion of national authorities especially during the colonial era.255  
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A. Nationalization and/or Expropriation 
 
To clarify the various aspects of the links between the international investment law and PSNR, the 
question of nationalization is of particular importance. To describe the various situations where a 
host State takes foreign-owned property many terms including expropriation and nationalization 
can be used. 256 
Expropriation basically refers to the taking of foreign-owned property indicating mentions both 
the person and the property affected by the dispossession. There are two types of expropriations: 
direct taking which covers expropriation, nationalization, confiscation, requisition or 
sequestrations. Indirect taking encompasses creeping expropriation and regulatory takings. In the 
case of general expropriation, it may be related to changes in the economic or social structure of 
host State or may be targeted at the exclusion of private capital from a particular sector of the 
national economy. This term is normally synonymous with ‘Nationalization’ which refers to a 
State's undertaking a number of individual expropriations with the common aim of partially or 
totally restructuring the country's economy. Nationalization, in other words, involves the large–
scale expropriation on the basis of an executive or legislative act for the purpose of transferring 
property or interests into the public domain. Accordingly, nationalization connotes the taking of 
property in an industry or economy–wide context.257 Although nationalization and individual 
expropriation are not exactly equivalent, they both involve the exercise of sovereign authority by 
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a State over property within its borders to accomplish a compulsory transfer of property rights 
from private to public ownership.258  
It should be however noted that despite the above-mentioned differences, most of the investment 
treaties do not differentiate between expropriation and nationalization.259 For instance, Article 4(2) 
of the ‘Agreement between Germany and Iran on Reciprocal Promotion and Protection of 
Investments (2002)’ states that: 
 
‘[i]nvestments by investors of either Contracting Party shall not be expropriated, 
nationalized or subjected to any other measure the effect of which would be tantamount to 
expropriation, hereinafter called “expropriation” […]’.260 
 
Article III(I) of Treaty between the United States and Ecuador concerning the Encouragement and 
Reciprocal Protection of Investment (1997), in a similar manner includes the term 
‘Nationalization’ under the general term of ‘expropriation’: 
 
‘[i]nvestments shall not be expropriated or nationalized either directly or indirectly through 
measures tantamount to expropriation or nationalization (‘expropriation’)[…]’.261 
 
The majority of nationalization events occurred upon the acquiring independence of former 
colonies which viewed nationalization of foreign investments is the only way of surviving their 
economic independence. Nationalization, in this sense, is seen as the complementary of political 
independence and sovereignty of these countries. Newly–independent countries not only viewed 
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political independence as a crucial factor for their survival but reiterated their economic 
independence and sovereignty over natural resources as the prerequisite for independence. The 
foreign intervention in economic affairs was, therefore regarded against their independence. 
Permanent presence of foreign investors in their territories could also pave the way for intervention 
in internal affairs.262 Thus, the developing countries under the influence of such attitude and for 
the protection of their independence and integrity closed the doors to new investors and 
nationalized previous investments. Emergence of such movement caused an unprecedented crisis 
for the States of nationality of foreign investors, while the legal mechanisms for the protection of 
investment were not developed enough.263 
In this respect, a part of speech of the Iranian Prime Minister during the special session of the UN 
Security Council concerning the Iranian oil nationalization crisis can well describe the situation: 
 
Iran’s oil resources could provide the most important means by which the country would 
raise the low standard of living of its people. It should be national industry with the 
revenues going to improve lives of Iranians. Under the existing conditions before the 
nationalization, practically none of the revenues went to improve the well–being of the 
people, or the technical progress or industrial development of Iran. As long as the Company 
had a monopoly on this great source of wealth it was impossible for the Iranian people to 
enjoy political independence. […].264 
 
This process must, however be subject to the public purpose and carried out on a non-
discriminatory basis with the compensation payment.265 In this respect the compensation is seen 
as a balancing scale between the sovereignty of States over their own natural resources and respect 
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of the acquired rights of foreign investors.266 If one wants to mention the critical events of 
nationalization chronologically, the following can be noted: Nationalization carried out by the 
Mexican government in 1914, the Soviet Union in 1917.267 However, nationalization of foreign 
property, which happened rarely between the two world wars, expanded rapidly after creation of 
the United Nations.268 New socialist countries (Poland, Czechoslovakia, Yugoslavia, Hungary, 
Bulgaria and Romania) nationalized the aliens’ properties during 1946-1948. Subsequently, the 
developing countries followed the socialist countries more seriously. In 1951, Iran nationalized 
the Anglo-Iranian Oil Company, and Egypt nationalized the Suez Canal Company. After that, 
Cuba in 1959, Sri Lanka in 1963, Indonesia in 1965, Tanzania in 1966, Bolivia in 1969, Algeria 
in 1971, Somalia between 1970 and 1972, and Libya in 1978 embarked on nationalization. In fact, 
these nationalizations occurred in 1960s and 1970s, at the height of the anti-colonial struggles for 
independence.269 
In the opinion of the developing countries, the permanent presence of foreign investors in their 
territories could pave the way for intervention in their internal affairs including economic 
affairs.270 All countries however, agree that under international law, nationalizations with the aim 
of the economic restructuring of a State cannot be considered illegal.271 In the Amoco case, the 
arbitral tribunal held that the right to nationalization as one of the fundamental attributes of State 
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sovereignty, which is commonly used as an important tool of economic policy by many countries, 
both developed and developing, cannot easily be considered as surrendered.272 The newly–
independent States claimed that the re-negotiation of unfairly–imposed ‘concession agreements’ 
concluded through corruption and specifically coercion imposed by the colonial powers is legally 
justifiable.273 Developed countries conversely insisted on the development of an international 
minimum standard which would duly protect foreign investment but this was opposed by the 
former colonized States.274 Furthermore, developed countries sought to establish a reliable and 
explicit rules of compensation to be applied in cases of nationalization.275 By contrast, the former 
European colonies argued that traditional rules of investment law did not reflect their cultural and 
legal concerns; thus, they pursued the introduction of newly–adapted rules on foreign investment 
protection. They claimed the Calvo doctrine. Calvo, was an Argentinian jurist was of the opinion 
that foreigners should not be granted rights and privileges which were more than those given to 
the nationals of the host State.276 Furthermore, an independent State was expected to enjoy full 
freedom and non-intervention in its internal affairs based on the principle of equality.277 Similarly, 
Drago an Argentinean Foreign Affair Minister in 1902, elaborated a doctrine according to which 
‘for the common safety of the South American republics […] the collection of pecuniary claims 
of citizens of any country against the government of any South American republic should not be 
effected by armed force’.278 
From this perspective, it can be understood the process of nationalization became a policy tool for 
the developing countries to pursue their demands. In the Mexican nationalization case, the US 
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Government maintained that ‘the legality of an expropriation is contingent upon adequate, 
effective and prompt compensation’.279 Furthermore, in its opinion, such nationalization must be 
carried out without any kind of discrimination and only for the ‘public interest’. Hence, any attempt 
at non–compliance with the above-mentioned requirements would have great consequences for the 
State concerned in the form of the State responsibility and its duty of compensation.280  
Western States have admitted the legality of nationalization of foreign property. A striking 
example is when the British Government on 29th July, 1951, handed a Note to the Iranian 
Government stating that: ‘His Majesty's Government recognize on their own behalf, and on that 
of the Company, the principle of the nationalization of the oil industry in Iran [...]’.281 
 
1. Case Study: Iranian Oil Industry Nationalization Case 
 
The Iranian Oil Industry nationalization can be considered as a starting point in the discussion on 
the question of sovereignty over natural resources as well as on the issue of compensation in the 
case of nationalization as referred to in the General Assembly resolutions. 
A British businessman, William Knox D’Arcy, 28 May 1901, obtained a sixty-year concession to 
exploit petroleum within Iranian territory by bribing Iranian officials.282 The contract granted 
exclusive rights to explore, obtain, and market oil, natural gas, asphalt, and ozocerite. The first oil 
exploitation company was established in 1903. Eventually, in 1909 the company changed its name 
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to Anglo–Persian Oil Company. The British government continuously provided indirect financial 
assistance and political backing to D’Arcy’s company.283 In 1914, the Anglo–Persian Oil 
Company (APOC) was bought by the British government when it acquired a 52.5% stake in its 
shares. The Company was renamed the Anglo–Iranian Oil Company (AIOC) in 1935 to conform 
with Rezā Shāh’s wish that foreign governments should call the country Iran rather than Persia. 
Hence, Iran attempted to re-negotiate the terms of original concession contract but it failed.284 The 
British government subsequently repeatedly reduced Iran’s share of AIOC’s revenue. This action 
served to provoke nationalistic feelings among Iranians. The speech made by the Iranian Prime 
Minister during the special session of the UN Security Council concerning the Iranian oil 
nationalization crisis effectively describes the situation: 
 
Iran’s oil resources could provide the most important means by which the country would 
raise the low standard of living of its people. It should be national industry with the 
revenues going to improve lives of Iranians. Under the existing conditions before the 
nationalization, practically none of the revenues went to improve the well–being of the 
people, or the technical progress or industrial development of Iran. As long as the Company 
had a monopoly on this great source of wealth it was impossible for the Iranian people to 
enjoy political independence. […].285 
 
The Iranian government was unsuccessful in boosting its revenue from oil wells exploited by the 
Anglo–Iranian Oil Company.286 Hence, the Anglo–Iranian Oil Company was nationalized by the 
Iranian government under the leadership of Mohammad Mosadeq through a ‘Single Article Law’ 
on the 20th of March 1951 which states that: 
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[f]or the happiness and prosperity of the Iranian Nation and for the purpose of securing 
world peace, it is hereby resolved that the oil industry throughout all parts of the country 
without exception be nationalized; that is to say, all operations of exploration, extraction 
and exploitation shall be carried out by the Government.287 
 
Finally, on the 2nd of May, 1951, the Shah of Iran signed ‘the Law Regulating Nationalization of 
Oil Industry’ which is composed of 9 Articles.288 The oil industry Nationalization ultimately 
provoked a British and American plot to overthrow the elected Iranian government.289 
Nonetheless, the oil nationalization was not successful, and it was ended in 1953 when legal 
government of Prime Minister Mosadeq was overthrown by a US military coup. Then, in 1954 the 
Parliament of Iran authorized the establishment of the consortium to urge participation of 
international oil companies.290 This situation continued till the Islamic revolution in 1979. 
Thereafter, we saw the status of absolute government control over petroleum resources in Iran. 
The Constitution of the Islamic Republic of Iran has laid down a legal framework under which it 
elaborates the overall guidelines on how to exercise the sovereign rights over natural resources 
and natural resources nationalization. For instance, Article 3(5) of the Constitution seeks to the 
‘complete elimination of imperialism and prevention of foreign influence’. Besides, Article 82 
bans the involvement of foreign experts and more importantly, under Article 153 any ‘agreement 
resulting in foreign control over natural resources […] of the country’ is prohibited. The 
Constitution explicitly emphasizes that the government is the only entity that can deal with natural 
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resources. This issue has been articulated in Article 81 which states that ‘granting of concessions 
to foreigners […] is absolutely forbidden’.291 
 
B. Internationalization of Investment Contracts 
 
State contracts as one of the parties is a sovereign State, they have the elements of treaties in 
international law. In Serbian Loans case,292 the Permanent Court of International Justice held that 
the contracts signed between a State and private person should be governed by domestic law as 
stipulated under private international law. Furthermore, in Kahler v. Midland Bank the British 
Court of Appeal ruled that where the contracts between a State and a foreign private company 
stipulated that the governing law was that of the host country, then the law of the host country not 
only validates the contract but also empowers the State to ‘amend or abrogate their contractual 
obligations’.293 
The basis of this principle is that every State has the power to contract with another State or private 
company. This has been recognized in the literature of international law and elsewhere, such as in 
the Wimbledon case of the Permanent Court of International Justice.294 In the Wimbledon case, the 
Court held that signing treaties was a manifestation of sovereignty. The investment contracts 
signed between a State and private companies are exercise of sovereignty. The international 
practice changed in the middle and latter part of the last century.  It must be pointed out the ruling 
of Serbian and Brazilian Loans case was rejected by Texaco case: 
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This tends more and more to delocalize the contract, or if one prefers, to sever its automatic 
connections to some municipal law: so much so that today when the municipal law of a 
given State, and particularly the municipal law of the contracting State, governs the 
contract, it is by virtue of the agreement between the parties and no longer by a privileged 
and so to speak mechanical application of the municipal law.295  
 
The aim of the internationalization of State contracts is to put the host State and private investors 
on the same footing. The implications of such attitude towards the State contracts is that any 
dispute arising out of the contractual relationships between the foreign investor and the host State 
must be settled pursuant to the principles of international law. 296 Needless to say, ‘the public 
international law regime regulating the interests of private persons sometimes affords greater 
protection than the private international law’.297 The Energy Charter Treaty, for instance, requires 
compulsory investor-State arbitration by a third party. A dispute concerning either agreement must 
be decided in accordance with the principle of public international law.298 In Revere Copper case, 
the arbitral tribunal ruled that the nature of State contracts required the governance of international 
law: 
 
[t]he international law rule that a government is bound by its contracts with foreign parties 
notwithstanding the power of its legislature under municipal law to alter the contract has 
been repeatedly asserted in important international arbitrations and elsewhere.299 
 
It also pointed out that: 
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[...] it was incontestable that these contracts were international contracts, both in the 
economic sense because they involved the interests of international trade and in the strict 
legal sense because they included factors connecting them to different States, an 
international contract having been recently defined as being 'that contract whose elements 
are not all located in the same territory'.300 
 
In practice, the Arbitration Tribunal in Aramco Case considered the concession agreement signed 
between the Saudi Arabian government and a private U.S. company to have an international 
element. It held that, on grounds of the status of the two parties, one being a State and the other a 
private company, the long term of the said agreement and it related to the exploitation of natural 
resources, the concession agreement was an international contract.301 
Moreover, the internationalization of State contracts can affect the exercise of sovereign power by 
the host State. For instance, where State contracts are governed by the domestic laws of the host 
State, the nationalization or expropriation will not necessarily lead to international responsibilities 
of the host State. Contrariwise, State contracts are containing an international element, when a host 
State nationalizes foreign investments, it may be held responsible for breach of contract under 
international law. Similarly, the ILC's Third Report on State Responsibilities provides that a State 
may not deny its international responsibility based on domestic laws. It further points out that: 
 
[...] the fact that some particular conduct conforms to the provisions of national law or is 
even expressly prescribed by those provisions does not make possible to deny its 
internationally wrong character when it constitutes a breach of an obligation established by 
international law [...] a State cannot plead the provisions (or deficiencies) of its constitution 
as a ground for the non-observance of its international obligation. It is indeed one of the 
                                                          
300 Ibid., p. 11. 








great principles of international law, informing the whole system and applying to every 
branch of it.302 
 
C. Resolution 1803: Exercise of the Sovereignty over Natural Resources within 
Investment Agreements 
 
Resolution 1803 (XVII) ‘has been viewed as a balanced accommodation of the conflicting 
interests’303 of the capital importing and capital exporting countries in relation to Sovereignty over 
Natural Resources and investment law. In the negotiations which preceded the adoption of the 
Resolution 1803, the leading view’ of developing and developed countries in formulating the legal 
framework of strengthening the exercise of sovereignty over natural resources through the 
investment mechanisms was adopted. This resolution has also been adopted by a majority of 
Member States representing both developed and developing countries. By way of clarification in 
relation to the status of votes, the resolution was adopted by 87 votes to 2, with 12 abstentions. 
South Africa and France were against this resolution. The communist bloc, Ghana and Burma 
abstained. The United States voted in favour of the resolution. 
It provides that: 
 
[…] 
4. Nationalization, expropriation or requisitioning shall be based on grounds or reasons of 
public utility, security or the national interest which are recognized as overriding purely 
individual or private interests, both domestic and foreign. In such cases the owner shall be 
paid appropriate compensation, in accordance with the rules in force in the State taking 
such measures in the exercise of its sovereignty and in accordance with international law. 
In any case where the question of compensation gives rise to a controversy, the national 
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jurisdiction of the State taking such measures shall be exhausted. However, upon 
agreement by sovereign States and other parties concerned, settlement of the dispute should 
be made through arbitration or international adjudication (emphasis added). 
[…] 
8. Foreign investment agreements freely entered into by or between sovereign States shall 
be observed in good faith; States and international organizations shall strictly and 
conscientiously respect the sovereignty of peoples and nations over their natural wealth 
and resources in accordance with the Charter and the principles set forth in the present 
resolution (emphasis added). 
 
Paragraph 4 of resolution does not explicitly refer to the PSNR. Nevertheless, this principle creates 
a reason of national interest within which overlooking of any types of interest in implementation 
of ‘taking’ policy in accordance with the exercise of sovereignty of Host State is adequate. In 
addition, paragraph 3 of this resolution indicates that ‘due care being taken to ensure that there is 
no impairment, for any reason, of that State’s sovereignty over its natural resources’. The 
fundaments of the PSNR under this resolution are premised upon a State’s understanding of the 
scope of the exercise of its sovereignty together with its own national interests. Through this 
resolution, an agreement highlighting the fact that the foreign investment agreements concluded 
by a government must be observed in good faith was achieved.304   
As far as expropriation is concerned, ‘the capital-exporting States consider this resolution as an 
important and decisive evidence’ of international law on the legality of expropriation.305 The 
question of the standard of compensation was the subject of considerable debates.306 Within this 
resolution, it was agreed on ‘appropriate’ compensation which is a fairly ambiguous term.307 
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Although the delegation of the United States wanted to insert the ‘Hull Formula’,308 the final text 
of the resolution used the term ‘appropriate’ compensation in lieu of ‘adequate, effective and 
prompt payment’. It was decided that the interpretation of ‘appropriate compensation’ would 
equate to the ‘Hull Formula’ requirements.309 In the event that foreign property is taken over, 
compensation must be paid pursuant to international law and the investment agreements between 
States and private parties and the arbitration clauses therein have a binding effect.310 
 
D. The Impact of the New International Economic Order Declaration (NIEO) on the 
Relationships between the PSNR and International Investment Law 
 
In 1972 the Group of 77, a group of developing countries, proposed the drawing up of a ‘Charter 
of Economic Duties and Rights of States’311 to the third United Nations Conference on Trade and 
Development (UNCTAD). In a similar manner, the Economic Declaration of the Algiers 
Conference of Non-Aligned Countries in September 1973 stipulated the following paragraph: 
 
The Conference gives its unreserved support to the application of the principle that 
nationalization carried out by States as an expression of their sovereignty, in order to 
safeguard their natural resources, implies that each State is entitled to determine the amount 
of possible compensation and its mode of payment and that any disputes which might arise 
should be settled in accordance with the national legislation of each State […]. 
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The results obtained in the hydrocarbons sector, which was previously exploited for the 
sole benefit of the transnational oil companies, demonstrate the power and effectiveness of 
organized and concerted action by producing and exporting countries. Similarly, the 
determination of an increasing number of developing countries to terminate treaties, 
agreements and conventions imposed on them by force […] is producing increasingly 
positive results. This process should be extended, accelerated and coordinated in Latin 
America, Asia, Africa, the Middle East, and in other developing countries, in order to 
strengthen solidarity among the developing countries, reverse the trend towards a 
deterioration of their situation and secure the establishment of a new international 
economic order which would meet the requirements of genuine democracy.312 
 
These countries realized that the existing conditions governing international trade relations and 
policies were no longer adequate to secure the development objectives of the world economy, and 
particularly their own economies.313 They emphasized that the then existing international 
economic structure and practices  failed to bridge the gap between the rich and poor nations, and 
it called for a set of declarations of rights and duties of states, which could be transformed into an 
international instrument by which States could proclaim their rights.314 The importance of 
nationalization as an expression of sovereignty of States over their natural resources was finally 
stipulated in UNGA Res 3171: 
 
[t]he application of the principle of nationalization carried out by States, as an expression 
of their sovereignty in order to safeguard their natural resources, implies that each State is 
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entitled to determine the amount of possible compensation and the mode of payment, and 
that any disputes which might arise should be settled in accordance with the national 
legislation of each State carrying out such measures […].315 
 
Similarly, Paragraph 4 of the NIEO declaration in emphasizing the role of nationalization on the 
effective control over natural resources provides that: 
 
[t]he new international economic order should be founded on full respect for the following 
principles… (e) Full permanent sovereignty of every State over its natural resources and 
all economic activities. In order to safeguard these resources, each State is entitled to 
exercise effective control over them and their exploitation with means suitable to its own 
situation, including the right to nationalization or transfer of ownership to its nationals, this 
right being an expression of the full permanent sovereignty of the State. No State may be 
subjected to economic, political or any other type of coercion to prevent the free and full 
exercise of this inalienable right […].316 
 
In accordance with the principles of sovereign equality, interdependence, and cooperation among 
all States, the NIEO declaration reaffirmed, inter alia, full exercise of Permanent Sovereignty over 
Natural Resources, together with the right to nationalization or transfer of ownership of foreign 
property to nationals. Under the NIEO, the priority was given to domestic law to decide questions 
related to expropriation and compensation to be paid in case a foreign investment expropriation. 
Not surprisingly, developed countries fiercely opposed these principles. 
 
E. Charter of Economic Rights and Duties of States 
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The success of the ‘Oil Producing and Exporting Countries’ (OPEC) in securing Member States’ 
control over world oil prices in 1973317  could be seen as an example that provoked other natural 
resources–owned countries to impose their positions by the adoption of a resolution entitled the 
‘Charter of Economic Rights and Duties of States’ in December 1974.318 Therefore, the question 
of sovereignty over natural resources was again strongly put forward. The Charter focused only 
on the developing world’s viewpoints about economic sovereignty.319 Furthermore, developing 
countries have argued that they should not be bound by existing international law concerning 
nationalization-related compensation as they had not been participants in the drafting of these 
laws.320 They further alleged that some existing international laws including payment of 
compensation, were formulated for the benefit of the capital-exporting States.321 It was adopted by 
a vote of hundred twenty in favour to six against, with ten abstentions.322 
The PSNR, among fifteen principles listed in the Charter, was reaffirmed and further elaborated 
pursuant to Article 2(1) which provides that ‘[e]very State has and shall freely exercise full 
permanent sovereignty, including possession, use and disposal, over all its wealth, natural 
resources and economic activities’. For the first time, several limitations to the exercise of 
sovereignty over natural resources became evident. The aim to protect, preserve, and enhance the 
environment are of particular importance under the text of the Charter. It subjects economic, 
political, and other relationships among States to the principles of sovereignty and territorial 
integrity. It calls upon the States to use and exploit the natural resources shared by two or more 
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countries in a manner that avoids damage to the legitimate interests of others. Finally, it explicitly 
declares that all States have the responsibility to ensure that activities within their jurisdiction or 
control do not cause damage to the environment of other States or to areas beyond the limits of 
their national jurisdiction.323 More importantly, Article 2(2)(c) provide that: 
 
[…] this resolution reaffirmed that exhaustible natural resources should be exploited and 
marketed with the main aim of securing highest possible rate of economic growth for 
developing countries. To nationalize, expropriate or transfer ownership of foreign property, 
in which case appropriate compensation should be paid by the State adopting such 
measures, taking into account its relevant laws and regulations and all circumstances that 
the State considers pertinent. In any case where the question of compensation gives rise to 
a controversy, it shall be settled under the domestic law of the nationalizing State and by 
its tribunals, […]. 
 
Article 2(2)(c) reaffirmed the rights of individual States to permanent sovereignty over their own 
natural resources. It confirms a State’s right to regulate foreign investment pursuant to its own 
policies and aims. The standard or extent of compensation was to be as ‘appropriate’ and its 
determination was left exclusively to the domestic laws of the nationalizing or expropriating 
country.324 In other words, the one–sided language of the Charter confined investor–State disputes 
to the national jurisdiction of the host State without providing any recourse to international 
tribunals.325 
In a separate vote, Article 2(2)(c) was adopted by a vote of 104 in favor, 16 against, and only 6 
abstentions, Barbados being the only developing country to abstain. Every industrialized country 
with a market economy either voted against the paragraph or abstained which showed the concern 
of these States in connection with the new procedure of compensation payments. 326 For this 
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reason, the approach followed through the Charter referred to above never gained worldwide 
recognition in international law.327 Unlike the 1962 Resolution, the CERDS does not satisfy the 
demand of developed countries that the question of compensation should be decided according to 
the principles of international law.328 For these reasons, in views of the developed countries the 
Charter of Economic Rights and Duties of States has no legal value.329 
 
F. Taking of Foreign Investment in the view of Arbitral Tribunals 
 
As demonstrated earlier, developed countries were of the opinion that the NIEO declaration and 
the Charter of Economic Rights and Duties of States did not reflect the law.330 These resolutions, 
were thus not recognized as the evidence of rules of international customary law. This position 
was supported in some of the arbitration awards, on the basis that the developed countries were in 
absolute disagreement with these resolutions.331 In the arbitration between Texaco and the Libyan 
Arab Republic, Libya invoked the provisions of Article 2(2)(c) of the Charter in its attempt to 
avoid payment of any compensation, which eventually did not succeed.332 The arbitrator, Professor 
Dupuy held that: 
 
[R]esolution 1803(XVII) of 14 December 1962 was passed by the General Assembly by 
87 votes to 2, with 12 abstentions. It is particularly important to note that the majority voted 
for this text, including many States of the Third World, but also several Western developed 
countries with market economies, including the most important one, the United States. The 
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principles stated in this Resolution were therefore assented to by a great many States 
representing not only all geographical areas but also all economic systems. 333 
 
He further provided a convincing argument that: 
 
[t]he conditions under which Resolution 3281(XXIX), proclaiming the Charter of 
Economic Rights and Duties of States, was adopted also show unambiguously that there 
was no general consensus of the States with respect to the most important provisions and 
in particular those concerning nationalization. Having been the subject matter of a roll-call 
vote, the Charter was adopted by 118 votes to 6, with 10 abstentions.334 The analysis of 
votes on specific sections of the Charter is most significant insofar as the present case is 
concerned. From this point of view, Article 2(2)(c) of the Charter, which limits 
consideration of the characteristics of compensation to the State and does not refer to 
international law, was voted by 104 to 16, with 6 abstentions, all of the industrialized 
countries with market economies having abstained or having voted against it. 335 
 
To conclude, Dupuy in the Texaco Arbitration Award held that Article 2(2)(c) of the Charter of 
Economic Rights and Duties of States is merely a formulation of Soft law (de lege ferenda), hence 
the Charter of Economic Rights and Duties in its entirety cannot be considered as developing 
principles of international law or customary international law, as it has been primarily supported 
by only developing States and economies in transition. Furthermore, it was argued that the States 
that voted against it or abstained might not be bound by the provisions of the Charter of Economic 
Rights and Duties as they would remain ‘persistent objectors’ to the formation of customary 
law.336 
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By contrast, Arechaga opined that Article 2(2)(c) is a source of contemporary international law as 
there can be little doubt that Article 2(2)(c) is regarded by many States as an emergent principle 
and a statement of presently applicable rules.337 
The Texaco v Libya case 338 expanded on how General Assembly resolutions might be used by an 
investment tribunal as evidence of custom.339 On these grounds, Professor Dupuy found that 
Resolution 1803 was the accurate statement of customary international law at that time340 and it 
was also recognized later as an authoritative evidence of custom by the Arbitral Tribunal in Kuwait 
v Aminoil.341 By the same token, the LIAMCO case,342 recognized the right of States to nationalize 
their natural resources by adopting compensation schemes pursuant to international law under the 
standard of the UNGA resolution 1803. The award concluded that the nationalization of 
LIAMCO's rights was not discriminatory, illegal or illegitimate, but the non–payment of 
compensation by Libya was illegal. The awards issued by the Iran–US Claims Tribunal do not also 
attach any legal effects to the Charter of Economic Rights and Duties of States since it makes no 
reference to international law accepted by most of the Western States. The Tribunal further held 
that the appropriate compensation standard as stipulated by the Charter is not a general principle 
of international law.343 
To recapitulate the main differences between the content of resolution 1803 and the Charter of 
Economic Rights and Duties of States are: 
 
 Resolution 1803 (XVII) sets forth the necessary conditions for compensation. It indicates that 
in the case of nationalization ‘appropriate compensation’ ‘shall’ be paid. Article 2(2)(c) of the 
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Charter of Economic Rights and Duties of States, in contrast, declares that each State has the 
right ‘to nationalize, expropriate or transfer ownership of foreign property, in which case 
appropriate compensation should be paid by the State adopting such measures [...]’.344 Instead 
of using the word ‘shall’ that has more legal force, in what is notably a clear differentiation 
with the resolution 1803, the Charter uses the word ‘should’. 
 The Charter of Economic Rights and Duties expressly addressed national law, rather than 
international law, as the standard basis of determining compensation.345 
 
III. The Contractual Protection Mechanisms of the Bilateral Investment Treaties 
(BITs) Affecting the PSNR 
 
As previously expanded upon, the heavy reliance of resource–owning countries on the PSNR had 
adverse effects including the lack of provision of an effective investment protection mechanism 
for investors from developed countries. 
Developing countries expressed their opposing opinions about the international customary regime 
of investment protection.346 The negative approach of developed countries did not therefore permit 
the creation of any new international customary law norm on investment protection.347  
Due to inadequate investment protection mechanisms, investor States started to fill this legal gap 
through the conclusion of BITs.348 Bilateral investment treaties (BITs) are international investment 
agreements, often concluded between a developed and a developing State that are designed to 
establish rules and enforcement mechanisms governing foreign investment and in particular 
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investment protection against nationalization without compensation.349 More specifically, the 
reasons underlying the development of BITs, can be identified in disagreements about the scope 
and content of customary international law protecting foreign investors.350 The BITs are utilized 
to protect the rights of investors vis-à-vis the host States’ obligations.351 As a result, developed 
countries sought to sign BITs as a means of reducing investor risk through various provisions 
protecting their legal interests ranging from non–discriminatory and fair treatment to the limitation 
on expropriation and nationalization, the payment of full compensation and recognition of the 
settlement of investment disputes afforded by host governments to foreign investors and their 
investments.352 The first ever BIT was concluded between the Federal Republic of Germany and 
Pakistan in 1959.353 The majority of BITs contain the following provisions: 
 
 The obligation to accord fair and equitable treatment to the investor and its investment; 
 The obligation to accord full protection and security for the investor and its investment; 
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 The obligation not to impair, by unreasonable or discriminatory measures, the 
maintenance, management, use, enjoyment, or disposal by an investor of its investment; 
 The obligation not to expropriate the investments of an investor, unless certain conditions 
are met, including the payment of prompt, adequate, and effective compensation; 
 The obligation to accord investors and their investments treatment which is not less 
favourable than the treatment accorded to their own investors (i.e. national treatment); 
 The obligation to accord investors and their investments treatment which is not less 
favourable than the treatment accorded to investors from third countries (i.e. most 
favoured–nation (MFN) treatment); 
 The obligation to permit investors to remit or transfer fund and returns from the investment 
overseas; and 
 The obligation to observe any undertakings entered into with respect to that particular 
investor or investment (known as the ‘umbrella clause’).354 
 
Part Two: Umbrella Clause 
 
Foreign investment capital normally flows from developed to developing countries. A set of 
activities are envisaged under the BITs to strike balance between rights and obligations of host 
State and foreign investor, inter alia, stipulating the umbrella clause. This clause imposes a 
requirement on each contracting State to comply with all investment obligations previously entered 
into with investors from the other contracting State to pursue their investment policies as well as 
delocalizing the foreign investments from the sphere of the domestic law of the host States.355 The 
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origins of the umbrella clause can be traced back to disputes over natural resources, particularly 
the negotiations that followed the nationalization of Iranian Oil.356 
The umbrella clause, as a larger package of investment protection measures, is a contractual term 
preventing the host State from exerting its sovereign rights over its natural resources to withdraw 
binding contractual commitments including the nationalization and concession breaches. The 
wording of the umbrella clause is not homogeneously used in all BITs. A classic umbrella clause 
contains words like: ‘[e]ach contracting party shall observe any obligation it may have entered into 
with regard to investments of nationals or companies of the other contracting party’.357 
By way of illustration, the majority of Iran's BITs include a specific provision on Umbrella Clause. 
Although the wording is somehow different, the content is similar. For instance, in Agreement 
between the Swiss Confederation and the Islamic Republic of Iran on Promotion and Reciprocal 
Protection of Investments concluded in 1998, Article 11 provides that:  
 
Either Contracting Party shall constantly guarantee the observance of the commitments it 
has entered into with respect to the investments of the investors of the other Contracting 
Party.358 
 
Article 10 of the Agreement on Reciprocal Promotion and Protection of Investments between the 
Republic of Turkey and the Islamic Republic of Iran in 1996, uses the similar wording without 
having the term ‘constantly’: 
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Either Contracting Party shall constantly guarantee the observance of the commitments it 
has entered into through this Agreement with respect to the investments of the investors 
of the other Contracting Party.359 
 
Moreover, Article 6 of the Agreement between Japan and the Islamic Republic of Iran on 
Reciprocal Protection and Protection of Investment in 2016 has replaced the term ‘guarantee’ with 
‘observe’: 
 
Either Contracting Party shall observe any obligation it has entered into with respect to the 
investments of the investors of the other Contracting Party.360 
 
This different wording can be resulted in difference in interpretation.361 The Umbrella clause can 
therefore be construed in two ways: (i) the broad interpretation under which it is a clause protecting 
an investment contract which an investor has entered into based on the principle of pacta sunt 
servanda and a breach of which results in a breach of an international treaty obligation362 and (ii) 
the narrow interpretation according to which the application of umbrella clause  is permitted only 
if a shared intent of the parties can be identified from the underlying treaty that provides for the 
elevation of a breach of the relevant obligation to the level of a treaty breach.363 
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Nowadays, the arbitral tribunals tend to interpret the umbrella clause as a basis upon which the 
obligations of State party to an investment contract, elevates to an international obligation. In 
Noble Venture Inc. v. Romania, for example, the arbitral tribunal held that the requirements of 
umbrella clause under the BITs is expansively broad which refers to any commitment and 
obligation of the host State vis-a-vis the foreign investors.  Tribunal held that the phrase: ‘[...] shall 
observe any commitment [...]’ means the specific obligations such as contractual commitments. It 
further based its reasoning upon Article 3 of the ILC Draft on Responsibility of State and 
emphasized that although under normal circumstances the domestic-based obligations do not 
transform into the international obligations, this rule is not however a jus cogens, therefore any 
violation of such contractual obligations shall entail the treaty breach.364 
 
Part Three: Significance of the Stabilization Clauses for Exercising 




The purpose of stabilization clauses is also to strike a balance between the host country and the 
foreign investor over their rights and obligations. The justification of the stabilization clause is that 
to make a long-term investment, foreign investors need some certainty so that the related 
investment risks will be reduced. As the host State enjoys sovereign power and possibly can amend 
the contract by legislative means, therefore stabilization is necessary for the safeguard of the 
interests of private investors. The first major issue encountered in the analysis of a stabilization 





                                                          







II. Definition of the Stabilization Clause 
 
To define the term ‘stabilization clause’, only two definitions are chosen here: one provided by an 
arbitral tribunal and the other introduced by one of the law scholars. The Iran – US Claims Tribunal 
has highlighted a definition under which the stabilization clause is introduced as the  
 
[c]ontract language which freezes the provisions of a national system of law chosen as 
the law of the contract as of the date of the contract, in order to prevent the application to 
the contract of any future alterations of this system.365  
 
According to the definition provided by Cameron: 
 
[t]he term stabilization applies to all of the mechanisms, contractual or otherwise, which 
aim to preserve over the life of the contract the benefit of specific economic and legal 
conditions which the parties considered to be appropriate at the time they entered into the 
contract.366 
 
The purpose of such clauses is to protect foreign investors against nationalization.367 In the 
contracts, one of the parties to which is a government, there is a permanent risk that the government 
by adopting laws and regulations, jeopardizes the contract through measures such as levying 
additional tax and duties. The foreign investor who is party to this agreement normally seeks to 
stabilize the circumstances of the agreement agreed upon at time of its conclusion.368 In other 
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words, the purpose of a stabilization clause is to avoid the alteration of the circumstances under 
which the contract is concluded.369   
Stabilization clauses are valid and host States are legally obliged to enforce them under 
international law.370 A significant number of arbitral awards have confirmed the legal force of 
these clauses. The key awards are Texaco v Libya371, AGIP v Congo372, Revere Copper v OPIC373, 
Kuwait v Aminoil374, Mobil Oil Iran v Iran375. Stabilization clauses, are meant ‘to secure the 
investment agreement against future government action or changes in law’.376 The raison d’etre 
for such clauses is to eradicate the risk of regulatory changes for investors.377 Below, different 
types of such clauses are introduced. 
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A. Freezing Clause 
 
‘Freezing clauses’, refer to the conditions according to which the law applicable to the contract is 
fixed on the day the contract is concluded and applies throughout the life of the contract.378   
The 'freezing' stabilization clause prevents the host State from amending or changing unilaterally 
the legal and fiscal regimes governing the project within the term of the contract.379 The majority 
of concession agreements terminated during the nationalization wave have contained such clauses. 
For instance, Article 21(3) of the Concession Agreement of 1933 between Iran and the Anglo–
Iranian Oil Company had provided that:  
 
Concession shall not be annulled by the Government and the terms therein contained shall 
not be altered either by general or special legislation in the future, or by administrative 
measures or any other acts whatever of the executive authorities.380 
 
In addition, a limited freezing clause should be adopted such that only certain aspects of the 
contract concerned can be excluded from any alternation or modification. An example of such an 
incomplete freezing clause can be found in Section 9 of the Mineral Development Agreement 
between Liberia and Mittal Steel: 
 
The Government hereby undertakes and affirms that at no time shall the rights (and the full 
and peaceful enjoyment thereof) granted by it under Article 19 (Income Taxation), Article 
20 (Royalty) and Article 22 (Other Payments to the Government) of this Agreement be 
derogated from or otherwise prejudiced by any law or the action or inaction of the 
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Government, or any official thereof, or any other Person whose actions or inactions are 
subject to the control of the Government.381 
 
B. Intangibility Clause 
 
Under this category, any unilateral changes to the agreement within the term of the contract are 
prohibited; therefore the consent of both parties before making any changes or modifications to 
the agreement is required.382 Article 33 of the Exploration and Production Sharing Agreement 
between the Government of Qatar and Holkar Oil Company states that ‘[w]ithout prejudice to the 
Government’s prerogative of sovereign powers the mutual consent of the Parties hereto shall be 
required to annul, amend or modify the provisions of this Agreement’.383 
 
C. Economic Stabilization Clause  
 
Under this type of clause, the host State is entitled to apply legislative changes. However, such 
power can only be exercised with compensation to the investor. The goal of such clauses is to limit 
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the detrimental effects of legislation changes on the investor.384 It stabilizes the interests of the 
investor vis-à-vis the legislation alternation of the State party to the contract. More specifically, 
the economic balance of the contract which exists prior to the implementation of legal changes 
should be preserved.385 The Model of the Production Sharing Agreement of the Kurdistan Regional 
Government can be an example of such clause under its Article 43.3: 
  
The GOVERNMENT guarantees to the CONTRACTOR, for the entire duration of this 
Contract, that it will maintain the stability of the fiscal and economic conditions of this 
Contract, as they result from this Contract and as they result from the laws and regulations 
in force on the date of signature of this Contract. The CONTRACTOR has entered into this 
Contract on the basis of the legal, fiscal and economic framework prevailing at the 
Effective Date. If, at any time after the Effective Date, there is any change in the legal, 
fiscal and/or economic framework under the Kurdistan Region Law or other Law 
applicable in the Kurdistan Region which detrimentally affects the CONTRACTOR, the 
terms and conditions of the Contract shall be altered so as to restore the CONTRACTOR 
to the same overall economic position as that which CONTRACTOR would have been in, 
had no such change in the legal, fiscal and /or economic framework occurred.386 
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Another example of this type of stabilization clause is found within Article 43(1) of the Production 
Sharing Contract between the Republic of Gabon and Vanco Gabon Ltd.  
 
[T]he State guarantees to the Contractor, for the duration of the contract, the stability of 
the financial and economic conditions insofar as these conditions result from the Contract 
and from the regulations in force on the Effective Date. These obligations resulting from 
the Contract shall not be aggravated, and the general and overall equilibrium of the 
Contract shall not be affected in an important and lasting manner for the entire period of 
validity hereof. However, adjustments and modification of these provisions may be agreed 
upon by mutual consent.387 
 
The last example of such clause provides that:  
 
[i]n the event that any change in the provisions of any Law, decree or regulation […] which 
adversely affects the obligations, rights and benefits hereunder, then the Parties shall agree 
on amendments to the Agreement […] to restore such rights, obligations and forecasted 
benefits.388 
 
D. Hybrid Clause 
 
This type of stabilization clause as a combination of the two previously–explained types (i.e. 
freezing and economic equilibrium clauses) explicitly rejects any unilateral modification of the 
investment contract.389 It safeguards the contract ‘against all changes in legislation 
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by stipulating compensation or adjustments to  the  deal, including  exemptions from new 
laws to compensate the investor when any changes occur’.390  
In other words, the purpose of this kind of clause is to guarantee the economic equilibrium or 
payment of compensation when the legal changes adversely affect the interests of the investor.391 
The Concession contract between Libyan–American Oil Company and the Libyan Government 
affords a good example: 
 
(1) The Government of Libya, the Commission and the appropriate provincial authorities 
will take all steps necessary to ensure that the Company enjoys all the rights conferred 
by this Concession shall not be altered except by mutual consent of the parties. 
 
(2) This Concession shall throughout the period of its validity be construed in accordance 
with the Petroleum Law and the Regulation in force on the date of execution of the 
Agreement of Amendment by which this [paragraph] 2 was incorporated into this 
Concession Agreement. Any amendment to or repeal of such Regulations shall not 
affect the contractual rights of the Company without its consent.392 
 
III. Discussing the Stabilization Clauses in relation to the Application of the 
PSNR  
 
A. Supremacy of the PSNR   
 
It was argued that due to the sovereign prerogative granted to the developing States, they cannot 
be legally bound by means of stabilization clauses contained in an investment contracts.393 It is 
therefore argued that freezing clauses in general, restrict the sovereign power of the host State to 
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make law and in particular adversely affects the PSNR.394 It is argued that the sovereign rights of 
States over their own natural resources are permanent and inalienable, thus any State concerned 
cannot cede or alienate, by contractual clauses or statutory provisions, its right to natural 
resources.395 Pursuant to the UN General Assembly resolution 1803, the sovereignty of a State 
over its own natural resources is recognized as an ‘inalienable right of all States freely to dispose 
of their natural wealth and resources’. The use of the word ‘permanent’ before ‘sovereignty over 
natural resources’ indicates the permanent sovereignty as ‘inalienable’ and ‘full’.396  
The freezing clause would lose its validity vis-à-vis the exercise of sovereignty over natural 
resources as it limits the sovereignty of State in making laws and regulations.397 On the contrary, 
there is another point of view indicating that a ‘partial freezing clause’ is compatible with the 
exercise of sovereignty: 
 
[l]ong and comprehensive ‘freezing’ clauses seem to run counter to the PSNR, although it 
may be conceivable that provisions to stabilize the fiscal regime for a reasonable period, 
so as to assure loan repayment, for example, can be found acceptable under specific 
conditions.398 
 
Hence, it can be concluded that a stabilization clause alienating the State's legislative power is void 
and unenforceable.399 It has also been argued that a State can never lose control over any of its 
natural wealth, notwithstanding contractual arrangements that the State may have made with a 
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foreign investor. Several commentators have declared that stabilization clauses are invalid under 
international law due to the jus cogens nature of the PSNR which no derogation is permitted.400 
Accordingly, a stabilization clause would be invalid and a State, making use of principles of public 
international law, could use of its sovereign powers to terminate agreements without 
compensation.401 
 
B. Dominance of the Stabilization Clauses over the PSNR 
 
Though the international community has recognized sovereignty as the most fundamental right 
that a nation can assert, complete autonomy of the sovereign State in managing its own internal 
affairs and its freedom from outside interference has changed over time.402 Sovereignty, is not 
absolute but is subject to international law.403  
Once a State agrees to stipulate a stabilization clause in an investment agreement, it exercises its 
sovereign rights.404 In Aramco, the tribunal in particular held that a State exercises its sovereignty 
when it binds itself with clauses in an investment contract.405 The tribunal held that: 
 
[b]y reason of its very sovereignty within its territorial domain, the State possesses the legal 
power to grant rights which it forbids itself to withdraw before the end of the Concession 
[...]. Nothing can prevent a State, in the exercise of its sovereignty, from binding itself 
irrevocably by the provisions of a concession [...]. 
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The nature of the UNGA resolutions reaffirming the PSNR does not discard the contractual 
obligation of any State to be bound by the stipulation of a stabilization clause.406 
Every State is vested with an inherent right stemming from its sovereign prerogative to expropriate 
foreign investment. The UN General Assembly resolution 1803 underscored that ‘foreign 
investment agreements freely entered into by or between sovereign States shall be observed in 
good faith; […]. It further indicates that the sovereignty over natural resources must be respected 
‘in accordance with the [UN] Charter’ and the principles formulated in the said resolution. This 
approach has been also reaffirmed in LIAMCO case in which it was held that the Libyan 
Government could not exercise its sovereignty and implement nationalization in violation of its 
specific contractual obligations.407 Professor Dupuy, as the sole arbitrator in Texaco, analyzed the 
resolutions relating to permanent sovereignty. Initially, he undertook to define the legal scope of 
the resolutions by examining the circumstances of the votes on each one.'408 He observed that only 
Resolution 1803 was approved by a majority of all member States, including developed as well as 
developing countries.409 Finally, he concluded that: 
 
[o]n the basis of the circumstances of adoption... and by expressing an opinion juris 
communis, Resolution 1803 (XVII) seems to this Tribunal to reflect the state of customary 
law existing in this field. 
 
Professor Dupuy had also stated that the language – ‘agreements freely entered into by, or between’ 
- in Resolution 1803 considers that agreements between States, and agreements between a State 
and a private foreign investor, will be ‘on the same footing’.410 
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In the Texaco case, the tribunal ruled that stabilization provisions in a concession agreement, and 
in particular, provisions against the nationalization of investment, did not offend the host State's 
Permanent Sovereignty over Natural Resources because, while these provisions may limit the 
State's exercise of its sovereignty, they did not prevent the State from enjoying its right to 
permanent sovereignty.411 As well-described in the Texaco case, ‘[a] State cannot invoke its 
sovereignty to disregard commitments freely undertaken through the exercise of this same 
sovereignty and cannot, through measures belonging to its internal order, make null and void the 
rights of the contracting party which has performed its various obligations under the contract’.412 
Hence, once an agreement is unilaterally breached, the host State must compensate the investor.  
In Aminoil, the tribunal rejected the notion that the PSNR had become a rule of jus cogens 
prohibiting a State from providing contractual guarantees to foreign investors.413 The tribunal held 
that although Resolution 1803 could be regarded as the ‘state of international law’ in 1962, 
subsequent resolutions regarding the PSNR do not carry the same ‘degree of authority’.414 The 
tribunal then found that no rule of international law prohibits a State from binding itself with 
contractual guarantees not to nationalize a foreign investment.  In addition, in Agip v. Congo, the 
tribunal held that: 
  
[t]hese stabilization clauses, freely accepted by the Government, do not affect the principle 
of its sovereign legislative and regulatory powers, since it retains both in relation to those 
whether nationals or foreigners, with whom it has not entered into such obligations, and 
that […] changes in the legislative and regulatory arrangement simply cannot be invoked 
against the other contracting party’.415 
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To recapitulate, the consequence of exercising sovereign rights over natural resources combined 
with the act of revoking stabilization clauses in investment agreements is the requirement to 
provide compensation to the investor.416 Moreover, the tribunal in the Aminoil case held that the 
contractual constraints specifically adopted through the stabilization clause on the exercise of a 
State’s sovereignty are possible if the limitations are ‘expressly stipulated for, and [...] within the 
regulations governing the conclusion of State contracts’, and ‘cover only a relatively limited 
period’.417 
 
Concluding Summary  
 
Attempts have been made over the last decades to meet the demands of both host States as well as 
capital-exporting countries. The issue of the relationship between the PSNR and the protection of 
investors’ rights has been subject of a number of UNGA resolutions. To enable the exercise of 
sovereign rights of States over their own natural resources, the compensation payment mechanism 
is seen as a protective measure which facilitates the uptake of foreign investments. In addition to 
the above, the growing number of BITs has shaped the regulations concerning the flow of foreign 
investments into developing countries. Additionally, the substance of these investment 
agreements, specifically the stipulation of stabilization clauses, served as a springboard which gave 
rise to further discussions. Admittedly, the stabilization clauses and the internationalization clauses 
(which make the investment agreement subject to the rules of international law) will continue to 
have great significance particularly in the drafting of long-term natural resources investment 
contracts.418 
 It must be emphasized that by impairing the binding nature of these agreements by means of the 
PSNR, the long–term consequence will be a gradual reduction in the flow of foreign investment. 
As a result, it can be concluded that investment agreements have limited the scope of exercising 
sovereign rights over natural resources. A number of the arbitral awards, when reviewing the 
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character of a State’s rights and obligations in an investment contract with respect to the U.N. 
resolutions concerning the PSNR, have concluded that the resolutions do not prevent a State from 
binding itself with a stabilization clause.419 Accordingly, the argument that the PSNR somehow 
prohibits a State from agreeing to and binding itself with stabilization clauses in an investment 






















                                                          













Chapter 3: Analysis of the Implementation of the PSNR in relation to 


























Part One: Introduction to the Chinese Cases 
 
I. China — Measures Related to the Exportation of Various Raw Materials (China 
— Raw Materials) 
 
Brief Overview of the Dispute 
 
China imposed export restrictions on a number of key raw materials such as bauxite, coke, 
fluorspar, magnesium, manganese, silicon metal, silicon carbide, yellow phosphorous and zinc.420 
Some of these raw materials are found exclusively in China.421 The export restrictions were mainly 
in the form of export duties (bauxite, coke, fluorspar, magnesium, manganese, silicon metal, 
yellow phosphorus and zinc), export quotas and export quota management (bauxite, coke, 
fluorspar, silicon carbide and zinc), a minimum export price system, as well as additional 
requirements and procedures for exporters such as export licensing requirements, administration 
and publication of trade regulations.422 These regulatory restrictions resulted in considerable 
disadvantages for the foreign buyers as they led to an artificial increase in China’s export prices 
and a boost to world prices. The ultimate outcome of China’s export restriction policies was to 
provide the Chinese producers with a significant competitive advantage.  
According to Paragraph 11.3 China Protocol of Accession, China was committed to eliminate all 
export taxes and charges, except those related to measures compatible with Article VIII of the 
GATT, and except for a list of raw materials that was stipulated in Annex 6 of its Protocol of 
Accession.423 These additional commitments incorporated in the Protocol of Accession are known 
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as WTO–plus commitments.424 China, under Paragraph 7.2 of the Protocol of Accession was also 
committed to eliminate and not to introduce export quotas. Thereafter, the United States, the 
European Union and Mexico brought a case against the export restriction measures applied by 
China as referred to above. 
The complainant argued that China’s restricting measures were in violation of WTO rules 
(especially Article XI:1 of the GATT)425, and were inconsistent with China’s commitments under 
the Protocol of Accession (the obligation to eliminate export restrictions – duties and quotas) and 
Annex 6 (the exception that allows conditionally export duties). Contrariwise, China justified its 
export restrictive measures by relying, inter alia, on Article XX(g). It argued that the restricting 
measures related to ‘the conservation of exhaustible natural resources’.426 Two main issues 
pertinent to Article XX(g) can be set out as below:  
 
(1) With respect to the applicability of Article XX(g) to violations of commitments stipulated 
under the China Protocol of Accession (WTO–plus commitments), the Panel concluded 
that, based upon the wording and the context of Paragraph 11.3 of Protocol of Accession, 
China does not have the right to invoke Article XX(g) as justification for the violations of 
its Protocol of Accession.427  
(2) As regards, the applicability of Article XX(g) to China’s export restrictive measures 
violated related GATT provisions, the Panel found that those measures did not satisfy the 
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requirements of sub-paragraph (g), thus there was no need to examine the validity of the 
chapeau of Article XX.428  
 
Upholding the Panel’s decision concerning the inapplicability of Article XX(g) to justify a 
violation of Paragraph 11.3 of China’s Protocol of Accession429 the Appellate Body found that 
Paragraph 11.3 does not have any reference to Article XX of the GATT to justify a violation of 
China’s obligation in Paragraph 11.3 (i.e. elimination of the export duties).430 
The Appellate Body upheld the Panel’s interpretation and examination of the requirements in sub–
paragraph (g), except the Panel’s interpretation of the requirement ‘made effective in conjunction 
with’ in subsection (g).431 The Appellate Body found no additional condition in subsection (g) such 
as to ensure the effectiveness of domestic restriction upon production or consumption. It concluded 
that a measure can meet this requirement if its restriction imposes ‘even-handedness’ restrictions 
on the domestic production or consumption of exhaustible natural resources.432 
Confirming the Panel Report, the Appellate Body finally arrived at conclusion that China, violating 
its obligations to the WTO pursuant to the Protocol of Accession and pertinent GATT provisions, 
has restricted the exportation of raw materials. 
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II. China — Measures Related to the Exportation of Rare Earths, Tungsten and 
Molybdenum (China — Rare Earths) 
 
Brief Overview of the Dispute 
  
China, as a top producer of rare earths, is responsible for about 97% of global production of 17 
rare earth elements such as lanthanum, cerium, praseodymium, neodymium, promethium, 
samarium, europium, gadolinium, terbium, dysprosium, holmium, erbium, thulium, ytterbium and 
lutetium.433 The rare earths are essential to making a wide range of high tech devices, from smart 
phones to electric cars. As a result of increasing demand for rare earths, China expanded its 
production of rare earths.434 
Accordingly, high-tech industries became dependent on China’s mining and pricing policies. In 
the years leading to the WTO dispute, China imposed export restrictions on various forms of the 
rare earths tungsten and molybdenum. The measures comprised export duties, export quotas, and 
certain limitations on enterprises permitted to export the products during 2010. China’s restrictive 
measures pushed up the global prices of the various forms of the rare earths, tungsten435 and 
molybdenum436 due to the reduction of its export quota on the 17 elements by 40% from the 
preceding year. 
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see a thorough report issued by USGS (U.S. Geological Survey), ‘2016 Minerals Yearbook: China’. 
434 Zan Gilani, ‘Will China’s Outrageous Rare Earths Monopoly Persist?’ Graphite Publications (3 May 2013) 
https://graphitedaily.com/will-chinas-outrageous-rare-earth-monopoly-persist/ <accessed 26 September 2019>. 
435 China is the world’s largest producer of tungsten. 2019 Mineral Yearbook, Tungsten p. 179, available at https://prd-
wret.s3-us-west-2.amazonaws.com/assets/palladium/production/atoms/files/mcs-2019-tungs.pdf <accessed 26 
September 2019>. 
436 In descending order of production, China, Chile, the United States, Peru, and Mexico provided approximately 93% 
of total global molybdenum production. 2019 Mineral Yearbook, Molybdenum, p. 111, available at https://prd-








The complainants, the EU, Japan, and the US argued that the Chinese export duties violated the 
obligation concerning the abolishment of export duties under Paragraph 11.3 its Protocol of 
Accession to the WTO.437 Furthermore, China’s export quotas on rare earth, tungsten and 
molybdenum, in view of the complainants, violated GATT Article X1:1, as well as Paragraph 1.2 
of Part I of China’s Accession Protocol.438 In defense, China, based its defense on the applicability 
of Article XX of GATT to Paragraph 11.3 of China’s Accession Protocol as its export duties are 
necessary to reduce pollution from mining and protect health, consistent with GATT Article 
XX(b); and the export quotas are justified by GATT Article XX(g) as relating to the conservation 
of exhaustible natural resources.439 Besides, in China’s opinion, these restrictive measures were 
perfectly consistent with the objective of sustainable development promoted by the WTO.440 
The majority of Panelists found that general exceptions in Article XX of GATT are not available 
to justify a violation of Paragraph 11.3 of China’s Accession Protocol.441 Even though it found 
that Article XX of GATT exceptions were not applicable to justify China’s export duties, the Panel 
decided to examine the merits of China’s arguments pursuant to Article XX(b) of GATT. The 
Panel, however found that China’s export duties were not ‘necessary to protect human, animal or 
plant life or health’ within the meaning of Article XX(b) of GATT.442 With respect to China’s 
export quotas, the Panel also agreed that these measures were not justified in accordance with 
Article XX(g) of GATT.443 
According to the Panel, a WTO member may not use the conservation of natural resources as a 
justification for controlling the international market for a resource, as China was doing with its 
export quotas on rare earths.444 The Panel also declared that the export quotas were not made 
effective ‘in conjunction with’ measures restricting China’s domestic use of rare earths, tungsten 
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and molybdenum as required by Article XX(g).445 In this regard, the Panel proposed various 
alternatives to the export quotas namely administrative measures ‘to prevent smuggling rare earths 
produced beyond the production targets’446 as well as enforcing the domestic consumption 
restrictions.447   
China filed a very limited appeal on the Panel’s ‘erroneous assessment of the systemic 
relationship’ between specific provisions in China’s Accession Protocol and the Marrakesh 
Agreement and the Multilateral Trade Agreement annexed thereto.448 
In this regard, China appealed against the Panel’s interpretation and application of Article XX(g) 
with respect to export quotas, including raising claims under Article 11 of the DSU concerning the 
‘objective assessment of the facts of the case and the applicability of and conformity with the 
relevant covered agreements’. The Appellate Body emphasized that the Panel had erred in its 
interpretation of ‘made effective in conjunction with’ restrictions on domestic production or 
consumption, but nevertheless found that the Panel did not err in its application of Article 
XX(g).449 The Appellate Body, similar to China—Raw Materials case, again concluded that the 
general exceptions under Article XX of GATT are not available for China to justify export duties 
violating Paragraph 11.3 of the Accession Protocol. 
 
Part Two: Role of the PSNR in Interpretation of Article XX (g) of the 
GATT 
 
I. Definition of Natural Resources 
 
Before exploring the essence of Art. XX (g) of the GATT, it must be clarified that owing to the 
pivotal role of Art. XX (g) of the GATT in the Chinese mineral cases with respect to analyzing the 
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PSNR, this policy exception is examined prior to the question of export duties under Art. XI of the 
GATT. 
in In spite of the importance of the PSNR and the reference to this principle in some of the cases 
before the ICJ and the WTO DSB, the meaning and scope of the term ‘natural resources’ is still 
unclear because a limited amount of literature has been published on this issue. As Professor 
Schrijver indicates, the term ‘natural resources’ is often discussed in non–legal literature. 
However, since the mid–20th century, it has gradually become the subject of legal studies.450 More 
specifically, the emergence of the PSNR has been a turning point in this respect.451 What we are 
mainly concerned with in this section is to clarify what is meant by the reference to ‘natural 
resources’. Several definitions of natural resources have been proposed in the legal as well as the 
non-legal fields that will be expanded upon later.452 The term ‘natural resources’ is hard to define 
in the context of international trade. However, a definition should not only identify the substance 
of natural resources but also distinguish what is and what is not a natural resource.453 
 
A. Lexical Meaning of Natural Resources 
 
The Oxford Dictionary defines natural resources as ‘the [m]aterials or substances occurring in 
nature which can be exploited for economic gain’.454 ‘[N]atural Resources: capacities (as native 
wit) or materials (as minerals deposits and water powers) supplied by nature’.455  
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451 Ibid. 
452 Friedl Weiss and Bernhard Scherzer, ‘(Existence of) Common or Universal Principles for Resource Management’ 
in Marc Bungenberg and Stephen Hobe, Permanent Sovereignty over Natural Resources (Springer 2015) p. 35. 
453 ‘World Trade Report’ (2010) p. 46, available at  
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B. Non–legal Definition 
 
In order to define a concept, one can start by looking it up in specialized dictionaries and 
handbooks. In order to understand the meaning and scope of the term ‘natural resources’, a number 
of scientific dictionaries have been referred to. 
Natural Resources are referred to as the materials occurring in nature that have actual or potential 
value to a natural system that supports living organisms. Such material resources include air, water, 
critical chemicals, plants and animals.456 With reference to the management of natural resources, 
an operational definition proposed by Maranga et al indicates that ‘[a] natural resource is any 
material from nature that has potential economic and ecological value to life such as water, natural 
tree products, mineral and vital gases’.457 From the perspective of Economics the following 
definition is presented: 
 
[t]he factors of production provided by nature which includes land suitable for agriculture, 
mineral deposits, and water resources useful for power generation, transport and irrigation. 
Sea resources, including fish and offshore mineral deposits are also covered by this 
definition.458 
 
Natural Resources under environmental economics are defined as ‘any portion of the natural 
environment, such as the atmosphere, water, soil, land, minerals, wildlife, mangroves, forest, flora, 
fauna, radiation, beauty, the coast, mountains, and the environmental assets generally’.459 Besides, 
the geological approach defines natural resources as any material phenomena of nature freely given 
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to man and his activities, the elements of land, air and sea associated with such, as well as their 
means of use for human beings.460 
It must also be pointed out that some scholars seek to distinguish between natural resources (as 
deriving from nature), man-made resources (created by mankind), and induced resources (the 
results of natural resources used by man-kind in agriculture).461 A wide understanding of the term 
‘natural resources’ may cover climate, population, cultural, intellectual, technological and 
economic resources as well as non-extractive industries.462  
The dictionary of human geography makes a distinction between ‘stocks’ (natural resources that 
have taken millions of years to form and are considered non-renewable, e.g. mineral and fossil-
fuels) and ‘flows’ (natural resources that are naturally renewable within a short time-span, e.g. 
solar radiation and tidal power). The middle range of this continuum includes natural resources 
that are renewable dependent on the levels of their consumption and human investment, i.e. 
Resource Management’.463 In the definition provided by James J. King in the Environmental 
Science Dictionary, natural resources include ‘land464, fish, wildlife, biota, air, water, 
                                                          
460 Brian J. Skinner, ‘Earth Resources’, 76 (9) (1979) Proceedings of the National Academy of Sciences of the United 
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461 B. Husch, ‘Guidelines for Forest Policy Formulation’, 81(1987) FAO Forestry Paper, p. 51. 
462 George Elian, The Principle of Sovereignty over Natural Resources, (Sijthoff & Noordhoff 1979) pp. 11–12; N. 
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International Law and Development (Martinus Nijhoff Publishers 1988) pp. 90–91. 
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all terrestrial ecosystems, available at http://www.fao.org/3/x3810e/x3810e04.htm <accessed 26 September 2019>. 
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use for human population groups living in the area or expected to move into the area: near-surface climatic conditions; 
soil and terrain conditions; freshwater conditions; and vegetation and animal conditions in so far as they provide 
produce. To a large degree, these resources can be quantified in economic terms. This can be done irrespective of their 
location (intrinsic value) or in relation to their proximity to human settlements (situational value).  ‘Planning for 
Sustainable Use of Land Resources: Towards a New Approach’, prepared by the Land and Water Development 







groundwater, and drinking water suppliers’.465 In addition to the above definitions, Natural 
Resources might be classified into two groups: 
 
[r]enewable resources and non-renewable resources. Renewable resources are those natural 
resources that are regularly replenished through natural processes and thus have the 
potential to last indefinitely. Examples of such resources include water which is naturally 
replenished through the water cycle, oxygen - carbon cycle, and those resources, such as 
timber, plants, animals [...] which are replenished through the reproductive processes of 
organisms. Non-renewable resources are those resources that exist on earth in fairly fixed 
amounts and thus have the potential of being used by organisms faster than they are 
replaced by nature. Such resources include available land space, fossil fuels (oil, coal, 
natural gas) and minerals. These resources are replenished by natural processes; however, 
these processes occur very slowly, sometimes requiring millions of years to be completed. 
Thus the availability of these resources is limited and they have the potential of being 
depleted’.466 
 
C. Legal Definition of Natural Resources 
 
Although international law literature does not provide any harmonized definition of natural 
resources,467 there are a few references made in the text of international conventions as well as in 
the jurisprudence of international trade dispute settlement mechanisms.  
 
1. Definition of Natural Resources in International Instruments 
 
                                                          
Agriculture Organization of the United Nations 1995) available at 
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Providing a definition of natural resources has been a task for the drafters of international 
conventions and treaties. In this section, some of these definitions are introduced. It is also 
mentioned that the early international conventions had only provided a list of certain types of 
natural resources.468 More importantly, the context of international conventions, in exploring the 
meaning of ‘natural resources’ must be analyzed.469 
 
a. United Nations Conventions on the Law of Sea 
 
Article 2(4) of the 1958 Convention on the Continental Shelf provides that  
 
[t]he natural resources referred to in these articles consist of the mineral and other non-
living resources of the seabed and subsoil together with living organisms belonging to 
sedentary species, that is to say, organisms which, at the harvestable stage, either are 
immobile on or under the seabed or are unable to move except in constant physical contact 
with the seabed or the subsoil. 470 
 
The same wording was also used in Article 77(4) of the 1982 United Nations Convention on Law 
of Sea (UNCLOS). 471  Furthermore, parts II, IV, V and VI of the UNCLOS specifically address 
the sovereignty over natural resources, particularly the exclusive rights of coastal States to the 
resources located in their territory to the extent defined by the UNCLOS.  
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b. African Convention on the Conservation of Nature and Natural Resources 
 
Article III (1) of the ‘1968 African Convention on the Conservation of Nature and Natural 
Resources’ indicates that ‘renewable resources that is soil, water, flora and fauna’ are considered 
as natural resources.472 Article V of the revised version of this Convention uses broader wording 
in defining what natural resources are by including non-renewable resources. It defines natural 
resources as ‘renewable natural resources, tangible and intangible, including soil, water, flora and 
fauna, as well as non-renewable resources’.473  
 
c. Stockholm Declaration 
 
Under Principle 2 of the Declaration of the United Nations Conference on Humans and 
Environment in 1972 ‘the air, water, land, flora and fauna and especially representative samples 
of natural ecosystems […]’ are denoted to be the composing elements of natural resources.474 
 
d. The UN Convention on Biological Diversity 
 
Pursuant to Article 2(1) of the 1992 UN Convention on Biological Diversity (‘CBD’), ‘natural 
resources’ refers to, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological 
complexes of which they are part […]’.475 
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473 Convention Africaine sur la Conservation de la Nature et des Ressources Naturelles (2003) available at 
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2. GATT/WTO Definitions of Natural Resources 
 
The only WTO regulation that explicitly uses the term ‘natural resources’ is Article XX (g) of the 
GATT476 in which a particular emphasis is laid upon the ‘exhaustibility’ of natural resources.477 
Neither the GATT nor the WTO agreements have defined the exact meaning and scope of the 
phrase ‘exhaustible natural resources’. As far as the negotiation history of Article XX (g) is 
concerned, it seems that the main idea of the drafters was to limit the extent of the term ‘exhaustible 
natural resources’ to non–living organisms.478 The term ‘exhaustible natural resources’ has been 
interpreted broadly to encompass not only the stock resources but also renewable resources.479  
Thus, Article XX (g) of the GATT is silent on the meaning and scope of the term ‘exhaustible 
natural resources’. Article 31 and 32 of the VCLT are of particular importance in interpreting 
international treaty rules. In doing so, three methods of interpretation can be introduced: the 
subjective method of interpretation which considers the actual intent of the parties to a treaty at 
the time of the adoption of the final text of that treaty480; the textual method of interpretation which 
deals with the words of a treaty481; and finally the teleological method of interpretation that places 
emphasis on the objective and purpose of a treaty.482 After specifying a relevant method of 
interpretation, the VCLT sets forth a number of sources to be used in the interpretation which 
include the context, the subsequent practice of parties to the treaty, the practice of certain 
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organizations such as the ICJ and the preparatory work of the treaty.483 Article 31(1) of the VCLT 
provides that ‘[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object and purpose’. 
This Article addresses the ‘textual’ interpretation. Article 31(2) of the VCLT, provides a non–
exhaustive list of material to be used in the process of ascertaining the ordinary meaning of a term. 
It states that: 
 
The context for the purpose of the interpretation of a treaty shall comprise, in addition to 
the text, including its preamble and annexes: 
 
(a) any agreement relating to the treaty which was made between all the parties in 
connexion with the conclusion of the treaty; (b) any instrument which was made by one or 
more parties in connexion with the conclusion of the treaty and accepted by the other 
parties as an instrument related to the treaty. 
 
Furthermore, VCLT, in Article 31(3) indicates that: 
 
[t]here shall be taken into account, together with the context: 
 
(a) any subsequent agreement between the parties regarding the interpretation of the treaty 
or the application of its provisions; (b) any subsequent practice in the application of the 
treaty which establishes the agreement of the parties regarding its interpretation; (c) any 
relevant rules of international law applicable in the relations between the parties. 
 
 In addition to Article 31, the VCLT in Article 32 states that ‘in order to confirm the meaning 
resulting from the application of [A]rticle 31, or to determine the meaning when the interpretation 
according to [A]rticle 31’ gives rise to an ambiguous or obscure meaning or a manifestly absurd 
                                                          







or unreasonable result, the ‘supplementary means of interpretation, including the preparatory work 
of the treaty and the circumstances of its conclusion’ may be used.  
a. Definition of Natural Resources in the GATT Cases 
 
The first case that addressed the issue of ‘exhaustible natural resources’ was US—Tuna Canada484 
in which tuna stocks, in the view of both parties to the dispute were exhaustible natural 
resources.485 The Panel did not analyze the term ‘exhaustible natural resources’. A similar 
approach was followed in the Canada—Herring and Salmon. The Panel decided, in parallel to the 
parties, to recognize salmon and herring stocks as exhaustible natural resources.486 
Furthermore, the Panel in two cases, i.e. US—Tuna (Mexico)487 and US—Tuna (EEC)488, did not 
interpret the term ‘exhaustible natural resources’ in a manner to cover living resources such as 
dolphins. In the US—Taxes on Automobile case, the parties to the dispute were in agreement in 
recognizing carbon fuels as exhaustible natural resources. Again, the Panel did not provide any 
interpretation of the constituent elements of the term ‘exhaustible natural resources’. It only 
indicated that as ‘gasoline was produced from petroleum, an exhaustible natural resource’, 
therefore it must be treated as one of the exhaustible natural resources.489 
 
b. Definition of Natural Resources in WTO Disputes 
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39S/155) [hereinafter: US—Tuna (Mexico)]. 
488 United States—Restrictions on Imports of Tuna, Report of the GATT Panel, 16 June 1994, unadopted (DS29/R) 
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In US—Gasoline, in recognizing ‘clean air’ as an exhaustible natural resource, the Panel indicated 
that: 
clean air was a resource (it had value) and it was natural. It could be depleted. The fact that 
the depleted resource was defined with respect to its qualities was not, for the Panel, 
decisive. Likewise, the fact that a resource was renewable could not be an objection. A past 
panel had accepted that renewable stocks of salmon could constitute an exhaustible natural 
resource. Accordingly, the Panel found that a policy to reduce the depletion of clean air 
was a policy to conserve a natural resource within the meaning of Article XX (g).490 
 
In US—Shrimp, which is the only case in which the question of natural resources definition was 
plainly analyzed, the Appellate Body provided a more dynamic interpretation.491 Before referring 
to the related parts of the Appellate Body Report, it must be highlighted that the Panel did not give 
any interpretation of exhaustible natural resources through which the sea turtles could be 
considered as exhaustible natural resources. The Appellate Body, however stated that: 
 
[t]extually, Article XX(g) is not limited to the conservation of ‘mineral’ or ‘non-living’ 
natural resources. The complainants’ principal argument is rooted in the notion that ‘living’ 
natural resources are ‘renewable’ and therefore cannot be ‘exhaustible’ natural resources. 
We do not believe that ‘exhaustible’ natural resources and ‘renewable’ natural resources 
are mutually exclusive. One lesson that modern biological sciences teach us is that living 
species, though in principle, capable of reproduction and, in that sense, ‘renewable’, are in 
certain circumstances indeed susceptible of depletion, exhaustion and extinction, 
frequently by virtue of human activities. Living resources are just as ‘finite’ as petroleum, 
iron ore and other non-living resources.492  
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It further explained that the wording of Article XX (g)  
 
was actually crafted more than 50 years ago. They must be read by a treaty interpreter in 
the light of contemporary concerns of the community of nations about the protection and 
conservation of the environment. While Article XX was not modified in the Uruguay 
Round, the preamble attached to the WTO Agreement shows that the signatories to that 
Agreement were, in 1994, fully aware of the importance and legitimacy of environmental 
protection as a goal of national and international policy. The preamble of the WTO 
Agreement —which informs not only the GATT 1994, but also the other covered 
agreements— explicitly acknowledges ‘the objective of sustainable development […]’.493 
From the perspective embodied in the preamble of the WTO Agreement, we note that the 
generic term ‘natural resources’ in Article XX(g) is not ‘static’ in its content or reference 
but is rather ‘by definition, evolutionary’. It is, therefore, pertinent to note that modern 
international conventions and declarations make frequent references to natural resources 
as embracing both living and non-living resources.494 
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By virtue of the above-mentioned analysis, US—Shrimp is seen as the first case that the WTO 
Appellate Body recognizes living organisms as exhaustible natural resources under the provision 
of Article XX (g) of the GATT. In arriving at its conclusion, the Appellate Body referred to the 
international conventions such as Article 56, 61 and 62 of the UNCLOS 1982 referring to ‘living 
resources’ and Article 2 of the Convention on Biodiversity and declarations such as Chapter 17 of 
Agenda 21 of Rio Declaration495 which consider natural resources as encompassing both living 
and non-living resources.496 
In China—Raw Materials, China mentioned that ‘refractory-grade bauxite and fluorspar are 
exhaustible natural resources; they are scarce, are not easily substitutable, and thus need to be 
managed and protected.’497 This view was confirmed by the complainants; therefore, the Panel did 
not discuss the meaning of the raw materials in question.498 In China—Rare Earths, although the 
parties to the dispute did not raise any objection to the inclusion of rare earths and other minerals 
in question into the scope of Article XX (g) of the GATT, the complainants argued that the term 
‘exhaustible natural resources’ is ‘limited to resources in their raw form and excludes semi-
processed and processed materials’.499 Moreover, in the view of the United States, the recognition 
of processed or semi-processed materials within the term ‘exhaustible natural resource’ was 
doubtful.500 China, in contrast, did not address this issue even though it argued that the ‘product 
scope covered by Article XX (g) is broad.501 In this respect, the Panel opined that ‘the parties seem 
to agree that a measure may "relate to the conservation of" an exhaustible natural resource even if 
that resource in its raw form is not the direct subject of the measure. In the appellate review, the 
issue of ‘processed and semi–processed products was not appealed and therefore it was not 
analyzed.   
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In analyzing the elements of ‘exhaustible natural resources’, the Panel, while recognizing that 
‘there is no internationally agreed definition of exhaustible natural resources’502 and also ‘the 
precise point at which processed raw materials cease to be considered "exhaustible natural 
resources" for the purposes of Article XX(g) has never been addressed in WTO dispute 
settlement’,503 still emphasized that the term ‘exhaustible natural resources’ cannot be interpreted 
so broadly as to include resources or other products that are unrelated to, or have no connection 
with, exhaustible natural resources’.504 The Panel finally arrived at the conclusion that ‘it need not 
decide the precise meaning or scope of the term "exhaustible natural resources" to resolve this 
dispute’505 ‘the subject matter of measures contemplated by Article XX (g) is not limited to raw 
natural resources, so long as the object of the concerned measures is to conserve, directly or 
indirectly, such raw natural resources’.506 
 
II. The Basics of Article XX (g) of the GATT 
 
A. Structure of Article XX 
 
Article XX is made up of ten exceptions illustrating the measures507 aimed at protecting public 
morals, human, animal or plant life or health, importations or exportations of gold or silver, patents, 
trade-marks and copyrights, products of prison labour, national treasures of artistic, historic or 
archaeological value, conservation of exhaustible natural resources, obligations under any 
intergovernmental commodity agreement, restrictions on exports of domestic materials and the 
acquisition or distribution of products in general or in short supply locally. Different terms used in 
the paragraphs (a) to (j) refer to ‘the relationship between the objective and the application of a 
                                                          
502 Ibid, at para. 7.248. 
503 Ibid. 
504 Ibid, at para. 7.249. 
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measure’.508 The WTO Member States are free to invoke the GATT general exceptions provided 
that such measure is not applied, as per the chapeau of Article XX, ‘in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail, or a disguised restriction on international trade’. There are two public policy 
goals under Article XX of GATT that may be specifically relevant for WTO Member States 
seeking to justify export restrictions on minerals (i) under Paragraph (b) WTO Members may 
justify measures ‘necessary to protect human, animal or plant life or health’ and  (ii) in accordance 
with Paragraph (g), measures ‘related to the conservation of exhaustible natural resources if such 
measures are made effective in conjunction with restrictions on domestic production or 
consumption’ may be adopted in derogation of GATT obligations. It must be however noted that 
for the sake of this research, the effects of Article XX (g) is merely analyzed with respect to the 
issue of permanent sovereignty over natural resources. 
 
B. An Overview of Article XX (g) 
 
GATT 1947 has not laid down any specific provision pertaining to the natural resources except 
Article XX (g). The main aim of drafting Article XX (g) was to include mineral resources such as 
oil.509 This Article received no modifications during the Uruguay Round.  
Article XX(g) of GATT permits the WTO Member States to deviate from GATT obligations when 
using measures ‘relating to the conservation of exhaustible natural resources if such measures are 
made effective in conjunction with restrictions on domestic production or consumption’. Article 
XX(g) has been invoked in China–Raw Materials and China–Rare Earths to justify a set of export 
quantitative restrictions imposed on various minerals and metals. The Panel and the Appellate 
Body in China–Rare Earths have thoroughly brought about the interpretation of Article XX(g), as 
a whole, in order to determine ‘the legal test to be applied in considering [specific] Article XX(g) 
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defence[s]’.510 Furthermore, the Appellate Body in China–Rare Earths indicated that ‘Article 
XX(g) always calls for a holistic assessment of all its constituents elements’ to be carried out ‘on 
a case-by-case basis, through scrutiny of the factual and legal context in a given dispute’.511 
Article XX (g) actually specifies a set of conditions to be fulfilled by a WTO Member State so as 
to justify its GATT–inconsistent measure including export quotas to conserve its exhaustible 
natural resources: i) the measure must be related to the conservation of exhaustible natural 
resources512; and ii) the application of such measure must be made effective in conjunction with 
restrictions on domestic production or consumption.513 
 
1. The First Requirement: ‘relates to’ the Conservation of Exhaustible Natural 
Resources. 
 
As regards the ‘relating to’ requirement, the Appellate Body in China–Rare Earths confirmed the 
validity of the rational connection test applied in US–Shrimp and recalled by China–Raw Materials 
where the Panel, under a review of the WTO cases interpreting Article XX(g), concluded that a 
measure relates to conservation when there is ‘a substantial relationship between the export 
measures and conservation’, and ‘that a measure must be primarily aimed at the conservation of 
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exhaustible natural resources [...] to fall within the scope of Article XX(g)’514 and such relationship 
must be established on a case-by-case basis.515 
 the Appellate Body in China–Rare Earths further held that the assessment of whether a measure 
relates to conservation must lay emphasis upon ‘the design and structure’ of the measure 
concerned,516as an ‘objective methodology […] diminishing the uncertainty that would arise in 
basing such assessment on actual effects or the occurrence of subsequent events’.517 It was also 
pointed out that the design and structure of the challenged measures must not be analyzed in 
isolation but needs to assess such measures ‘in their policy and regulatory context’.518 
The Panel also asserted that: 
 
references to “conservation” are not sufficient on their own to prove that the challenged 
measures are “related to” conservation [and] cannot insulate measures from challenge on 
the basis that their design and architecture do not “relate to the conservation of exhaustible 
natural resources”.519  
 
In addition, ‘a full and proper explanation of how the [challenged measures] are designed to 
promote conservation’520 is of particular importance in establishing the required connection 
between the assertion of conversation goals and other policy objectives. 
The Panel and the Appellate Body in China— Rare Earths, in discussing the design and structure 
of China’s export quotas clarified the policy space left for WTO Member States to be used under 
the conservation exception. 
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The imposition of quantitative restrictions ‘on the amount of legally produced goods that can be 
exported’, in view of the Panel is ‘overbroad’, and falls under the US–Shrimp definition of a 
measure which is ‘disproportionately wide in its scope and reach in relation to the policy objective 
of protection and conservation’.521 The Panel opined that the use of a measure restricting exports, 
and only burdening foreign consumers, could not be viewed to have a rational connection to the 
goal of reducing consumption of illegally produced goods (and finally attaining conservation 
goals) in China.522 The Appellate Body further accepted that export quotas ‘do or at least can send 
conservation-related signals to foreign users’ insofar as they can provoke foreign consumers and 
investors to explore alternative sources of supply.523 It, however maintained that: 
 
Whereas export quotas may reduce foreign demand for [the restricted goods], they will also 
stimulate domestic consumption by effectively reserving a supply of low-price raw 
materials for use by domestic downstream industries. They may also encourage relocation 
of rare earth consuming industries to China.524 
 
 
The Panel ultimately indicated that the manner in which export quotas are regulated can be 
considered as a factor in establishing whether they satisfy the ‘relating to’ requirement, provided 
their design demonstrates a ‘substantial’ connection to the goal of conservation ‘regardless of the 
subjective thoughts or intentions of those who set it’.525 
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2. The Second Requirement: ‘made effective in conjunction with restrictions on 
domestic production or consumption’ 
 
This requirement is composed of two elements: the existence of restrictions on domestic 
production or consumption, and the relationship between the foreign and domestic restrictions. 
Therefore, it should be proved that the country imposing export restrictions also imposes domestic 
restrictions on the same export products.526 The imposition of both domestic and foreign 
restrictions is an indicator of the conservation objective of the restrictions.527 
In China–Rare Earths, the Appellate Body agreed with the Panel that any measure ‘which restricts 
someone or something, a limitation on action, a limiting condition or regulation’ can be considered 
to fall within the ambit of Article XX(g).528 
The Panel, for instance excluded access conditions and environmental regulatory requirements 
from qualifying as ‘restrictions’ since the former cannot control the amounts of materials extracted 
or produced by enterprises that are already in the market,529 and the latter impose compliance costs 
ordinarily imposed on enterprises to internalize the environmental externalities caused by mining 
activities.530 The levying of a resource tax aimed at increasing costs borne by mining companies 
operating domestically could be contrariwise considered as a restriction, provided that a defendant 
party is able to submit convincing evidence that this tax was designed in such a way as to have a 
limiting effect on domestic consumption and/or production.531  
Furthermore, extraction and production quotas meet the ‘restriction’ requirement to the extent that 
they are set at a level which is below the level of expected demand and that they are designed to 
                                                          
526 Ibid., para. 7.361. 
527 Ibid., para. 7.402. 
528 China—Rare Earths, Appellate Body Report, para. 5.91, citing China — Raw Materials, Appellate Body Report, 
para. 319 and China — Rare Earths, Panel Report, para. 7.307. 
529 China — Rare Earths, Panel Report, para. 7.498. 
530 Ibid., paras. 7.556–7.566. 
531 Ibid., para. 7.554. For example, by proving that the introduction and/or increase of a resource tax led to a reduction 







counteract the perverse incentives associated with export quotas, including appropriate 
enforcement measures.532  
The Appellate Body then elaborated on the requirement that conservation-related restrictions are 
‘made effective in conjunction with’ restrictions on domestic production or consumption. In this 
regard, the Appellate Body noted that it had interpreted the ‘in conjunction with’ term in the US 
— Gasoline to mean that domestic and export measures must exist jointly, but expressly refused 
to impose a requirement that the export measures ensure the effectiveness of the domestic 
measures.533 Rather than an ‘effects’ test between the foreign and domestic restrictions, the correct 
legal test was whether the two sets of restrictions were ‘even-handed.’534 The notion of even-
handedness as reflected in the second clause of Article XX(g), in view of the Appellate Body in 
China—Rare Earths demands that a Member ‘impose “real” restrictions on domestic production 
or consumption that reinforce and complement the restrictions on international trade, and 
particularly so in circumstances where domestic consumption accounts for a major part of the 
exhaustible natural resource to be conserved’.535 
The balancing required under Article XX(g) cannot be therefore construed as meaning that the 
burden of conservation must be ‘evenly distributed between foreign producers, on the one hand, 
and domestic producers or consumers, on the other hand’.536 Factors considered by the Panel as 
indicating the fulfilment of the even-handedness requirement in China–Rare Earths encompass 
coordination in the level and timing of the announcements of domestic and export restrictions, 
correspondence in the product coverage of such measures and the absence of a temporal disconnect 
between domestic and export restrictions.537 To conclude, the restrictions must be causally related 
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to the ‘conservation of exhaustible natural resources,’ but not necessarily to the implemented 
domestic measures.538 This interpretation of Article XX (g) of GATT grants the WTO Member 
States greater flexibility in designing a conservation regime, allowing them to identify the most 
effective measures from each of the available international and domestic measures to attain their 
goals, without the burden of establishing a cause and effect relationship between the international 
and domestic measures. 
 
C. Chapeau of Article XX 
 
Before addressing the implications of Chapeau (introductory part) of Article XX for the China’s 
restrictive measures, it is essential to understand the requirements of this part of Article.   
According to the Chapeau (introductory part) of Article XX, to justify a measure under one of the 
sub-paragraphs of Article XX, that measure must not be ‘applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the same 
conditions prevail, or a disguised restriction on international trade’.  It provides that: 
 
[s]ubject to the requirement that such measures are not applied in a manner which would 
constitute a means of arbitrary or unjustifiable discrimination between countries where the 
same conditions prevail, or a disguised restriction on international trade, nothing in this 
Agreement shall be construed to prevent the adoption or enforcement by any contracting 
party of measures […]. 
 
The Panel in China — Rare Earths declared that the aim of Chapeau is to consider the manner in 
which a measure is applied and preventing abuses of Article XX exceptions.539 Therefore, the 
requirements imposed by the Chapeau:  
 
impart meaning to one another [so that] the kind of considerations pertinent in deciding 
whether the application of a particular measure amounts to “arbitrary or unjustifiable 
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discrimination” may also be taken into account in determining the presence of a “disguised 
restriction” on international trade’.540 
 
With respect to the ‘arbitrary or unjustifiable discrimination’ clause, the Appellate Body decision 
in US—Shrimp was recalled as it imposes three requirements: a) arbitrary discrimination between 
countries where the same conditions prevail; b) unjustifiable discrimination between countries 
where the same conditions prevail; or c) a disguised restriction on international trade.541 
The first condition refers to both most–favoured nation (MFN) and national treatment types of 
discrimination.542 The Panel, hence rejected China’s argument that its export duties were applied 
consistently with the ‘arbitrary or unjustifiable discrimination’ clause because they did not make 
a distinction ‘according to the destination of the products being produced’.543 Recalling the 
Appellate Body’s decision in Brazil– Retreaded Tyres, the Panel in China — Rare Earths asserted 
that the analysis of whether or not discrimination is justifiable under the Chapeau of Article XX 
should be premised upon whether the ‘reasons given for this discrimination bear no rational 
connection to the objective falling within the purview of a paragraph of Article XX, or would go 
against that objective’, and also consider the effects of the discrimination.544 Thus, the Panel found 
that an export quota remains unfilled does not necessarily imply that it has no discriminatory 
impact as long as its persistence over time induces international markets to adjust to long-term 
distortions.545 As regards the issue whether unfilled export quota could not cause a price gap 
between foreign and domestic prices, the Panel noted that the decreasing of the price gap cannot 
be persuasively established when the effects of other factors, such as the price effects of export 
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duties applied concurrently with export quotas, are difficult to isolate.546 In this respect, The Panel 
in China — Rare Earths opined that: 
 
[…] the presence of the export duty may at times lead to the quota to have no apparent 
effect on foreign price, in the case in which the duty reduces the quantity demanded to 
below the export quota level. However, it would be erroneous to conclude that in this 
circumstance the export quota has no effect at all.547 
 
The Panel, in its assessment, referred to other relevant aspects affecting the above issue:  
a) differences in the denomination of export and production quotas, which could lead to ‘inflating 
the amount that appears to be exported’;548  
b) differences in the scope of the production and export quotas reflecting a ‘structural imbalance’ 
in favour of domestic users to the detriment of foreign consumers;549 and 
c) differences in the criteria used for the allocation of the quotas between domestic and foreign 
users.550 
The Panel also stated that discrimination may be arbitrary or unjustifiable ‘where alternative 
measures exist which would have avoided or at least diminished the discriminatory treatment’.551 
The Panel further pointed out that, when WTO–consistent alternative means exist, which could 
achieve the desired level of protection as export quotas while avoiding the discrimination effects 
produced by such quotas, the ‘arbitrary or unjustifiable discrimination’ requirement pursuant to 
the Chapeau of Article XX cannot be satisfied.552 The Appellate Body in US–Gasoline confirmed 
that: 
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 “disguised restriction” […] may properly be read as embracing restrictions amounting to 
arbitrary or unjustifiable discrimination in international trade taken under the guise of a 
measure formally within the terms of an exception listed in Article XX.553 
 
Panel finally concluded that a simple statement that an export duty is an indispensable part of a 
WTO Member State’s environmental policy, without providing any explanation of the criteria used 
to determine the duty rates, cannot be considered as ‘tailored to’ protect the environment.554 
 
III. China — Raw Materials and the PSNR 
 
China — Raw Materials is the first dispute in the history of the GATT/WTO jurisprudence in 
which the PSNR was discussed. In justifying the adoption of its restrictive measures on the export 
of various raw materials, China invoked the PSNR.  
As already discussed, pursuant to Article XX(g), a WTO inconsistent measure may be justified if 
it is related to the conservation of exhaustible natural resources. In support of its arguments, China 
put forward its opinion that its export duties were measures to be covered by the ambit of Article 
XX(g). Accordingly, China sought to invoke the PSNR to elaborate its arguments emanating from 
Article XX(g).  
China claimed that ‘Article XX (g) protects its sovereign right to adopt an overarching and 
sustainable mineral conservation policy, taking into account China’s social and economic 
development needs’.555 Article XX (g) in the view of China, had to be interpreted in a manner 
consistent with the recognition of its sovereign rights over natural resources.556 China argued that: 
 
these rights must be exercised in the interests of a Member’s own social and economic 
development, as well as in light of the objective of sustainable development as stated in the 
Preamble to the WTO Agreement. China posits that sustainable development requires that 
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economic development and conservation be aligned through the effective management of 
scarce resources, as the term “conservation” refers to the management of a limited supply 
of exhaustible natural resources over time. China considers that its export restraints “relate 
to conservation” because they are part and parcel of China’s measures that manage the 
limited supply of refractory-grade bauxite and fluorspar, which are exhaustible natural 
resources.557 
 
The complainants, however, were in disagreement with China with regard to invoking the 
Preamble of the WTO Agreement as a basis of exempting a WTO member from the scope of 
Article XX (g). The European Union recalled that: 
 
the WTO Preamble calls for the optimal use of the world's resources, and expresses the 
desire of WTO Members to contribute to the objectives of the WTO by entering into 
reciprocal and mutually advantageous arrangements directed at the substantial reduction of 
tariffs and other barriers to trade.558 
 
The complainants further argued that: 
 
[…] this principle is not at issue in this dispute. In their opinion, Article XX (g) does not 
call into question this sovereign right of all WTO Members. Under Article XX(g), what is 
at issue is whether a Member has satisfied the conditions of that provision when it 
maintains an otherwise GATT-inconsistent measure affecting trade in its natural 
resources.559 
 
China’s attempt to incorporate into the term “conservation” the notion of exercising rights 
over natural resources “in the interests of a Member’s own social and economic 
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development” seeks to change Article XX (g) into an exception based on a WTO Member’s 
desire to create opportunities for growth for its downstream processing industries.560 
 
It must be noted that the PSNR was only discussed in the Panel proceedings. The Appellate Body 
did not carry out a detailed examination about the said principle. The Panel opined that the PSNR 
is seen as the ‘relevant rules of international law applicable in the relations between the parties’ 
that should be considered together with the context in interpreting a treaty, which falls under 
Article 31 (3) (c) of the VCLT.561 
In order to ascertain what is meant by ‘rules of international law’, for instance, the Panel in EC — 
Approval and Marketing of Biotech Products clarified the substance of Article 31(3)(c) of the 
VCLT: 
 
[t]extually, this reference seems sufficiently broad to encompass all generally accepted 
sources of public international law, that is to say, (i) international conventions (treaties), 
(ii) international custom (customary international law), and (iii) the recognized general 
principles of law.562  
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Thus, ‘rules of international law’ refers to the rules emanating from formal sources of international 
law enumerated in Article 38(1) of the ICJ Statute.563 For this reason, as already discussed in 
Chapter One, the PSNR is also recognized under the category of ‘general principle of law 
recognized by civilized nations’, as described in Article 38(1)(c) of the ICJ Statute. It therefore 
qualifies as an interpretive tool under the VCLT. In addition, the term ‘relevant’ is construed as 
the rules ‘touching on the same subject matter as the treaty provisions or provisions being 
interpreted or which in any way affect that interpretation’.564 As highlighted by the Appellate Body 
in EC — Large Civil Aircraft, ‘a rule is ‘relevant’ if it concerns the subject matter of the provisions 
at issue’.565    
More importantly, the Appellate Body in EC — Large Civil Aircraft, in analyzing the applicability 
of a non–WTO rule under the provisions of Article 31(3)(c) of the VCLT held that: 
 
[i]n a multilateral context such as the WTO, when recourse is had to a non-WTO rule for 
the purposes of interpreting provisions of the WTO agreements, a delicate balance must be 
struck between, on the one hand, taking due account of an individual WTO Member's 
international obligations and, on the other hand, ensuring a consistent and harmonious 
approach to the interpretation of WTO law among all WTO Members.566 
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While recognizing the PSNR as ‘an important element of State sovereignty’,567 the Panel in finding 
the legal basis of the PSNR  made reference to a number of UNGA resolutions and the Preamble 
of the Convention on Biological Diversity.568 Having referred to Article 31(3)(c) of the VCLT, 
the Panel in interpreting Article XX(g) viewed the PSNR as the context under which the term 
‘conservation’ must be interpreted. For the Panel 
 
[…] [t]he principle of sovereignty over natural resources affords Members the opportunity 
to use their natural resources to promote their own development while regulating the use 
of these resources to ensure sustainable development. Conservation and economic 
development are not necessarily mutually exclusive policy goals; they can operate in 
harmony. So too can such policy goals operate in harmony with WTO obligations, for 
Members must exercise their sovereignty over natural resources consistently with their 
WTO obligations. […].569   
 
In addition to the above, the Panel asserted that the function of the PSNR ‘is plausible at two levels 
where a) it gives the WTO Member State the opportunity to use the natural resources, and b) it 
helps the WTO Member State to promote their own development in parallel to regulating such 
use.570 In this respect, WTO Member States are entitled to determine their own conservation 
policies on the also by means of a ‘comprehensive policy comprising a multiplicity of interacting 
measures’.571  
 
IV. China — Rare Earths and the PSNR 
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The second case brought before the WTO DSB in which the PSNR was thoroughly discussed is 
China — Rare Earths. 
In this case, the PSNR plays a pivotal role in the interpretation of pertinent parts of Article XX (g) 
of the GATT.572 China in its submissions repeatedly referred to the PSNR by which the WTO 
Members are provided with ‘the opportunity to use their natural resources to promote their own 
development’.573 In making this interpretation, China invoked the Preamble of the WTO 
Agreement arguing that ‘the WTO Members have a large measure of autonomy to make policy 
choices and select priorities in designing policies’.574 At the same time, such opportunity is 
combined with ‘regulating the use of these resources to ensure sustainable development’.575 China 
eventually proposed an interpretation that economic development and conservation under the 
scope of Article XX (g) should be carried out in harmony.576 In contrast, according to 
complainants, China, in interpreting Article XX (g), had taken a ‘selective view’ and had not taken 
into account all the relevant factors.577 They underscored that the sovereignty over natural 
resources had to be exercised in a consistent manner with the WTO obligations, too. This 
interpretation had already been made by the Panel in China — Raw Materials.578 
Recalling the findings of the Panel in China — Raw Materials in providing the ordinary meaning 
of the term ‘conservation’, the Panel used the ‘context’ of the WTO Agreement to interpret Article 
XX (g).  According to the Panel: 
 
[a] proper reading of Article XX(g) in the context of the GATT 1994 and the WTO 
Agreement should take into account the objective of using and managing resources in a 
sustainable manner that ensures the protection and conservation of the environment while 
at the same time not interfering with economic development. In other words, the objective 
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of sustainable development is relevant to the interpretation of Article XX(g). However, this 
does not mean that sustainable development can be invoked as a basis to deviate from the 
requirements of subparagraph (g) of Article XX.579  
 
The Panel also reaffirmed the conclusion reached by the Panel in Raw Materials highlighting that 
the PSNR, the conservation of exhaustible natural resources and economic development can 
operate in harmony: 
 
The principle of sovereignty over natural resources thus recognizes that WTO Members 
have the right to use their natural resources to promote their own development while also 
encouraging the regulation of such use to ensure sustainable development. According to 
the principle, then, conservation and economic development are not mutually exclusive 
policy goals; they can operate in harmony.580 
 
The Panel further noted that the WTO Member States, pursuant to their sovereign rights over their 
own natural resources may adopt conservation measures that are not merely concerned with 
‘preserv[ing] the natural resources in their current state’.581 The notion of ‘conservation’ as laid 
down in Article XX (g) of the GATT does not actually mean placing a moratorium on the 
exploitation of natural resources, but includes also measures that regulate and control such 
exploitation pursuant to a Member’s development and conservation objectives.582 In arriving at 
the above conclusion, the Panel invoked the PSNR as a relevant rule of international law applicable 
in this case, to interpret Article XX(g) of GATT, and especially the word ‘conservation’.  
Resource-endowed WTO Members are entitled to develop conservation policies on the basis of, 
or taking into account, a full range of policy considerations and goals, including the need to 
preserve resources in their current state as well as the need to use them in a sustainable manner.583 
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The right to adopt conservation policies cannot be however invoked to ‘excuse export restrictions 
adopted in aid of economic development if they operate to increase protection of [a] domestic 
industry’ in contradiction of other Article XX exceptions, such as Article XX(i)’584  
Moreover, given States’ permanent sovereignty over their natural resources, WTO Members, 
including China, are entitled to determine their own conservation objectives. Additionally, a 
Member's sovereign rights over its own natural resources means that, in principle, it is entirely in 
that Member's discretion whether its conservation measures should ‘decrease the absolute 
quantity’ of materials extracted or ‘control the speed’ of such extraction, provided that its measures 
do not cause damage to the environment of other States or of areas beyond the limits of the 
regulating Member's national jurisdiction. In this connection, the Panel was agreed with China that 
‘conservation’ as used in Article XX(g) is not merely limited to ‘preservation of natural 
resources’.585 In expanding upon the relationship between exercising sovereign rights of a WTO 
Member State over its own natural resources and its implications for the international markets of 
rare earths, the Panel asserted that: 
 
[t]his permanent sovereignty over natural resources and the right of WTO Members to 
adopt conservation programmes pursuant to Article XX(g) allows WTO Members to 
develop and implement processes, means, or tools that put into practice a conservation 
policy in a way that responds to a Member's development and conservation concerns. It is 
not, however, a general right to regulate and control a natural resource market for any 
purpose. As the Appellate Body recognized in US – Softwood Lumber IV, natural resource 
products that will necessarily enter the market and are available for sale are subject to 
GATT disciplines in the same way as any other product.586  
 
WTO regulations are not applicable to natural resources until they are extracted or harvested. They 
only apply to extracted minerals, lumber after it has been cut down; and to marine species after 
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they have been caught.587 The Panel stated that the exercise of sovereignty over national resources 
cannot be intended to enable Article XX(g) to allow a WTO Member to allocate the available stock 
of a product between foreign and domestic consumers because, once extracted and in commerce, 
natural resources are subject to WTO law.588 
According to the Panel, the term ‘conservation’ for the purpose of Article XX(g) of the GATT has 
a broad meaning which strikes an appropriate balance between trade liberalization, sovereignty 
over natural resources, and the right to sustainable development.589  
 
Part Three: Limitations on Exercising Sovereignty within the PSNR 
   
I. Introductory Remarks   
 
As discussed in the previous section, the PSNR has played a role in supporting China’s arguments 
on Article XX (g). In the absence of examination by the Appellate Body, the Panels, in these two 
disputes, briefly discussed the different aspects of exercising sovereignty over natural resources. 
In order to understand the implications of WTO membership for exercising sovereignty over 
natural resources, the limits of sovereign rights are analyzed in this section.  
 
II. Discussions on the Curtailment of Sovereignty  
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Pursuant to the prevailing doctrine of sovereignty in the nineteenth and a large part of the twentieth 
century, States were only bound by those rules of law to which they had agreed, either by the 
conclusion of treaties or customary international law. Such an absolutist approach to sovereignty 
is epitomized by the statement of Chief Justice Marshall of the US Supreme Court in the Schooner 
Exchange vs. Mc Faddon case, which states that ‘the jurisdiction of the nation within its own 
territory is necessarily exclusive and absolute. It is susceptible of no limitation not imposed by 
itself’.590 Sovereignty must be identified only as a relative supremacy, subject to international 
law.591 External sovereignty (independence) is a necessary condition of membership in the 
community of nations, being the principal test of possession by a State of a separate international 
personality.592 Schachter opined that ‘no State […] nor its autonomy (or sovereignty) is absolute 
in law whereas it is limited by international law which is viewed as the collective expression of 
sovereign wills’.593  
The ILC in Article 14 of the Draft Declaration on Rights and Duties of States of 1949 supports the 
supremacy of international law over sovereignty: 594 
 
[e]very State has the duty to conduct its relations with other States in accordance with 
international law and with the principle that the sovereignty of each State is subject to the 
supremacy of international law. 
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For this reason, sovereignty is subject to increased limitations in areas such as international human 
rights law and international economic law.595 In short, sovereignty does not mean freedom from 
law, but freedom within the law596 and it implies responsibility, not just power.597 Hence, 
sovereignty certainly is no longer sacrosanct.598 
 
A. The Role of the United Nations Charter in Imposing limitations on Sovereignty 
 
Since the creation of the Charter of the United Nations, there are now significant factors affecting 
the alteration and limitation of State sovereignty including the legal obligations taken on by the 
States. Article 2(2) of the UN Charter provides that Member States ‘shall fulfill in good faith the 
obligations assumed by them’ in conformity with the UN Charter. To be a signatory of a treaty or 
convention, the States are obliged to adopt a certain level of international control and supervision 
under the legal provisions of such treaties and conventions.  
One of the UN Charter's primary purposes is to constrain sovereign behaviour which is inconsistent 
with its key percepts. Nagan indicates that ‘sovereignty in the UN Charter is most visible in the 
context of sovereign equality’ of States. He maintains that ‘outside this context, the term 
‘sovereignty’ is rarely used in the text of the Charter’. As a matter of fact, Article 2(7) of the UN 
Charter uses the term ‘domestic jurisdiction’ as a percept that seems intentionally less inclusive 
than the term ‘sovereign’ actually suggests.599 Under Article 2 of the UN Charter: 
 
[a]ll members shall give the United Nations every assistance in any action it takes in 
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accordance with the present Charter, and shall refrain from giving assistance to any State 
against which the United Nations is taking preventive or enforcement action.  
 
Such assistance includes the payment of its corresponding share not merely for administrative 
expenses but also for expenditure for the peace-keeping operations of the organization. In its 
Advisory Opinion of July 20, 1961, the International Court of Justice opined that money used by 
the United Nations Emergency Force in the Middle East and in Congo could be viewed as 
‘expenses of the United Nations’ under Article 17(2) of the UN Charter. For this reason, all its 
members must bear their corresponding share in such expenses. Another example is that Article 
105 of the UN Charter also limits the sovereignty of the member States within their own territories 
by stipulating that diplomatic immunities and privileges must be respected.  
 
B. Role of the International Tribunals in Providing Interpretations on the Limitation of 
Sovereignty  
 
The Panel in China — Raw Materials referred to a number of cases decided by international 
tribunals that had great importance in the formation of legally–binding constraints over 
sovereignty.600 In Wimbeldon, the PCIJ held that the granting of an unfettered right of passage to 
vessels of all nationalities through the Kiel canal would ‘imply the abandonment by Germany of a 
personal and imprescriptible right, which forms an essential part of her sovereignty’. The PCIJ 
elaborated the issue by stating that: 
 
[s]overeignty, in other word, was not be understood as an unfettered freedom from external 
constraint, but rather as a way of describing a capacity for binding others to, and being 
bound by, international law. It was no longer something that had any innate content (such 
as describing certain natural rights or prerogatives), nor something that could be raised as 
an objection to legal obligation once entered into.601 
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Then, the Court further declined  
 
[t]o see in the conclusion of any treaty by which a State undertakes to perform or refrain 
from performing a particular act an abandonment of sovereignty. No doubt, any convention 
creating an obligation of this kind places a restriction upon the exercise of the sovereign 
rights of the State, in the sense that it requires them to be exercised in a certain way. But 
the right of entering into international engagement is an attribute of State sovereignty.602 
 
In clarification of ‘sovereignty’, the PCIJ therefore asserted that sovereignty had no static content 
and a State has not necessarily lost its sovereignty simply because it has ‘contracted out’ various 
sovereign rights. 
A State, therefore could exercise its sovereignty by binding itself to a particular arrangement. It 
was further highlighted in the Permanent Court of International Justice’s Advisory Opinion on the 
Exchange of Greek and Turkish Populations in 1925.603 This finding was based on the idea that 
international treaties are not binding by virtue of State sovereignty but due to the fact that States 
are free—due to their sovereignty—to become party to such treaties.604 It is also confirmed by the 
ICJ in Nicaragua that: ‘[a] State [...] is sovereign for purposes of accepting a limitation of its 
sovereignty’.605   
It is a generally recognized principle of international law that all the restrictions on the sovereignty 
of States should be interpreted narrowly, and that they may not be recognized unless they are 
clearly expressed; in all cases where a restriction upon sovereignty is relevant, it is not permissible 
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to apply analogy.606 Therefore, in case of doubt, the limitation of sovereignty must be construed 
restrictively.607  
It is further declared that ‘each State acts and decides in a sovereign way; but to the extent to which 
it contracted some obligation, it is committed to act and decide in conformity with these 
obligations’.608 It was also maintained that the ‘restrictions on the exercise of sovereign rights 
accepted by treaty by the State concerned cannot be considered as an infringement of 
sovereignty’.609 In the Lotus Case, while attributing greater levels of State prerogative to the notion 
of sovereignty, the PCIJ held that the freedom of State action and the consent of State are the main 
pillars of international law; thus, binding obligations essentially presuppose consent of the State 
concerned, and so limitations on its independence must not be presumed. The Court also asserted 
that:  
 
International law governs relations between independent States. The rules of law binding 
upon States, therefore, emanate from their own free will as expressed in conventions or in 
usage generally accepted as expressing principles of law and established in order to 
regulate the relations between the coexisting independent communities or with a view to 
the independence of States cannot, therefore, be presumed’.610  
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The ICJ in Asylum case also reaffirmed that: ‘[e]ncroachment on sovereignty cannot be 
presumed’.611  
 
III. Restrictive Consequences of the WTO Membership on the Exercise of Sovereign 
Rights over Natural Resources 
 
The Panel in China — Raw Materials also discussed the implications of the WTO Membership for 
China’s exercise of its sovereign rights over natural resources. According to the Panel, an 
important aspect of sovereignty is the ability of a State to conclude international agreements such 
as the WTO agreements where an acceding State, while complying with the WTO rights and 
obligations, gains a number of trade–related advantages such as ‘respect to its natural resources’.612 
The Panel maintained that: 
 
[…] the ability to enter into international agreements – such as the WTO Agreement – is a 
quintessential example of the exercise of sovereignty. In joining the WTO, China obtained 
significant commercial and institutional benefits, including those in respect of its natural 
resources. It also committed to abide by the WTO rights and obligations.613 
 
The Panel in line with China, asserted that: 
 
[...] the WTO Members have an inherent and sovereign right to regulate trade. WTO 
Members and China have exercised this right, inter alia, in negotiating and ratifying the 
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WTO Agreement.  China has exercised its inherent and sovereign right to regulate trade in 
negotiating, among other actions, the terms of its accession into the WTO.614 
 
In the view of the Panel 
 
[...] the implication of China’s argument is that because it has an inherent right to regulate 
trade, this right prevails over WTO rules intended to govern the exercise of that right.  In 
the Panel's view, it is China’s sovereign right to regulate trade that enabled it to negotiate 
and agree with the provisions of Paragraph 11.3 of its Accession Protocol.  Thus, there is 
no contradiction between China’s sovereign right to regulate trade, the rights acquired, and 
the commitments undertaken by China that are contained in its Accession Protocol, 
including in Paragraph 11.3.  On the contrary, China’s Accession Protocol and its various 
rights and obligations, are the ultimate expression of China’s sovereignty.615 
 
Thereafter, the Panel recommended to China that it respect the requirements of Article XX (g) in 
exercising its sovereign rights over its own natural resources.616 In conclusion, the Panel asserted 
that China’s right to economic development and its sovereignty over its natural resources are not 
in conflict with China’s rights and obligations as a WTO Member. It added that when China chose 
to join the WTO in full exercise of its sovereignty, China made the concurrent decision that its 
sovereign rights over its natural resources would thereafter be exercised within the parameters of 
the WTO provisions, including those of Article XX (g).617 
In contrast to the Panel report, no mention of the PSNR can be found throughout the report of the 
Appellate Body in China — Raw Materials. It only highlighted the benefits gained by China as a 
result of accession to the WTO by virtue of adapting the exercise of its sovereignty within the 
framework of its Accession Protocol to the WTO.618 This issue had been formerly reaffirmed by 
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the Appellate Body in Japan — Alcoholic Beverages II as follows: ‘[i]n exchange for the benefits 
they expect to derive as Members of the WTO, they have agreed to exercise their sovereignty 
according to the commitments they have made in the WTO Agreement’.619 More specifically, it 
could be argued that the above reasoning advanced by the Panel in China — Raw Materials plays 
a pivotal role in justifying the curtailment of the exertion of sovereign rights of States over their 
natural resources. As already expanded upon, by virtue of signing an international agreement, a 
State accepts a certain level of constraints on its sovereign rights. The increasing interdependence 
of the States through international organizations has led to argue that sovereignty no longer exists 
in its traditional sense: 
 
[w]here the defining features of the international system are connection rather than 
separation, interaction rather than isolation, and institutions rather than free space, 
sovereignty as autonomy makes no sense. The new sovereignty is status, membership, 
"connection to the rest of the world and the political ability to be an actor within it.620 
 
Multilateral agreements, for instance regulate the internal as well as external conduct of States 
through international organizations in which the membership is premised upon the consent–based 
process such as WTO.621 The following Paragraph may clarify the impact of WTO agreements on 
the Member States:   
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The WTO Agreement is a treaty - the international equivalent of a contract. It is self-evident 
that in an exercise of their sovereignty, and in pursuit of their own respective national interest, 
for the Members of the WTO, it can be stated that they have agreed to exercise their sovereignty 
according to the commitments they have made in the WTO Agreement.622  
 
As far as the WTO system is concerned, it can also limit the policy options of Member States in 
areas such as the introduction of national policies covering the importation of goods.623 The WTO 
as an international organization, would limit the sovereign rights of Member States even though 
the Sovereign States delegate power to the WTO to pursue their benefits. Additionally, the specific 
features of the Dispute Settlement system of the WTO have a limiting effect on the sovereignty of 
Member State concerned, specifically by limiting their ability to violate their obligations.624 The 
DSB of the WTO authorizes the imposition of economic sanctions against those countries that do 
not implement its decisions.625 It is also argued that the membership of the WTO has two 
dimensions for the sovereignty of Member States: vertical and horizontal. The vertical dimension 
is the effect on State sovereignty as a result of the relationship established between the WTO and 
each Member State. The horizontal dimension focuses on how WTO membership affects interstate 
relations.626 The horizontal and vertical implications for State sovereignty resulting from 
membership of the WTO should be assessed in the light of both the increasing interdependence 
and globalization of the international system and the power asymmetries that exist between the 
Member States.627 To conclude, on the question of whether or not the sovereign rights of the WTO 
Member States are restricted because of today’s requirements of the world economy, the Supreme 
Court of the Philippines held that:  
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By their inherent nature, treaties really limit or restrict the absoluteness of sovereignty. By 
their voluntary act, nations may surrender some aspects of their State power in exchange 
for greater benefits granted by or derived from a convention or pact. After all, States, like 
individuals, live with coequals, and in pursuit of mutually covenanted objectives and 
benefits, they also commonly agree to limit the exercise of their otherwise absolute rights. 
Thus, treaties have been used to record agreements between States concerning such widely 
diverse matters, such as, the lease of naval bases, the sale or cession of territory, the 
termination of war, the regulation of conduct of hostilities, the formation of alliances, the 
regulation of commercial relations, the settling of claims, the laying down of rules 
governing conduct in peace and the establishment of international organizations. The 
sovereignty of State therefore cannot in fact and in reality be considered absolute. Certain 
restrictions enter into the picture: (1) limitations imposed by the very nature of membership 
in the family of nations and (2) limitations imposed by treaty stipulations. As aptly put by 
John F. Kennedy, ‘’today, no nation can build its destiny alone. The age of self-sufficient 
nationalism is over. The age of interdependence is here.628 […] the benefits of the 
reciprocal obligations involved outweigh the costs associated with any loss of political 
sovereignty.629  
 
Part Four: Export Quantitative Restrictions on the Exhaustible Natural 
Resources  
 
I. WTO Regulations on Export Quantitative Restrictions: Article XI:1 of the 
GATT 
 
In drafting the text of Article XI:1630, the US delegation viewed the authorization of quantitative 
restrictions, in general, is an obstacle to the trade liberalization. More specifically, its negative 
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impacts upon world economy after the destructive consequences of the Second World War. This 
approach was challenged by the European countries as they sought to revive their vulnerable post–
war economies. The current text of Article XI:1 of GATT together with the related exceptions 
were however agreed upon during the ITO negotiations.631 Article XI:1 General Elimination of 
Quantitative Restrictions provides that: 
 
No prohibitions or restrictions other than duties, taxes or other charges, whether made 
effective through quotas, import or export licences or other measures, shall be instituted or 
maintained by any contracting party on the importation of any product of the territory of 
any other contracting party or on the exportation or sale for export of any product destined 
for the territory of any other contracting party. 
 
Article XI:1 of the GATT contains a general obligation to eliminate any types of quantitative 
restriction on exports, from prohibitions to quotas, from licensing schemes to minimum export 
prices, from ports of exit restrictions to any other measures632 that have a limiting effect on the 
volume of exports. According to Panel in Japan Trade in Semi-Conductors: 
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[t]he wording of Article XI:1 is comprehensive: It applies to all measures instituted or 
maintained by a Member prohibiting or restricting the importation, exportation or sale for 
export of products other than measures that take the form of duties, taxes or other 
charges.633 
 
It further asserts that ‘Article XI:1, unlike other provisions of the General agreement, did not refer 
to law or regulations but more broadly to measures’.634 ‘Prohibition’ refers to the total ban on 
export and import.635 The term ‘restriction’ was defined by the Panel in India — Quantitative 
Restrictions, as a limitation on action, a limiting condition or regulation.636 Then in Colombia — 
Port of Entry held that the term ‘restrictions’ ‘refers to measures that create uncertainties and affect 
investment plans, restrict market access for imports, or make importation prohibitively costly’.637 
The Appellate Body in China — Raw Materials case stated that this Article ‘covers those 
prohibitions and restrictions that have limiting effect on the quantity or amount of a product being 
imported or exported’.638  
Albeit the term ‘quantitative restriction’ has not been clearly defined by the WTO agreements, 
Article XI:1 of the GATT 1994 is the only provision which implicitly provides a definition through 
giving some examples of such trading behaviour. Its wording addresses the ‘tariff-only approach’ 
whereby tariffs are used as the best tool so as to govern the trade-in-goods for the economic and 
administration reasons.639 The WTO Council for Trade in Goods provides an illustrative list of 
quantitative restrictions which includes: prohibition, prohibition except under defined conditions, 
global quota, global quota allocated by country, bilateral quota (anything less than a global quota), 
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automatic licensing, non-automatic licensing, QRs made effective through state-trading 
operations, mixing regulation, minimum price triggering a QR, and ‘voluntary’ export restraint.640 
China — Raw Materials case has specifically arisen out of the use of Article XI–inconsistent 
‘restrictions’ on the export of minerals. In this case, the Panel clarified that ‘[e]xport quotas are 
inconsistent with Members’ obligation by virtue of Article XI:1 because they have a restrictive or 
limiting effect on exportation’.641 In China — Raw Materials, the Panel expanded upon the 
applicability of Article XI:1 GATT to export licensing schemes. It clarified that the categorization 
of a licensing system as automatic or non-automatic serves no purpose for determining whether or 
not a measure is permissible under Article XI:1.642 
However, the key is whether the licensing system is designed and operates in a manner that by its 
nature it does not have a restrictive or limiting effect on importation or exportation;643 The Panel 
asserted that an automatic export licensing scheme that operates by granting an import or export 
licence to each and every applicant  would not breach Article XI:1 GATT since it would not imply 
‘any restriction or limiting effect on importation or exportation in connection with the application 
and granting of the licence’.644 Besides, a system requiring an applicant to meet a number of 
prerequisites before being granted an import or export licence would not necessarily violating 
Article XI:1. In this respect, with regard to ‘discretionary’ licensing requirements, Panel 
maintained that  
 
[i]f a licensing system is designed such that a licensing agency has discretion to grant or 
deny a license based on unspecified criteria, this would not meet the test we set out above 
in order to be permissible under Article XI:1’.645 
                                                          
640 ‘Decision on Notification procedures for Quantitative Restrictions’, G/L/59, Annex, 10 January 1996, p. 3. 
https://docsonline.wto.org/dol2fe/Pages/SS/DirectDoc.aspx?filename=t%3A%2Fg%2Fl%2F59.doc& <accessed 2 
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641 China — Raw Materials, Panel Report, paras. 7.206–7. For further reading see also Rüdiger Wolfrum, ‘Article XI 
GATT’ (2011) pp. 286–287. 
642 China — Raw Materials, Panel Report, para. 7.915.  
643 Ibid., para. 7.918. 
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The Panel in China — Raw Materials elaborated on minimum export prices as a violation of Article 
XI:1 of GATT: 
 
the authority to determine and require exporters to follow a particular export price level 
and not deviate below it without facing what amounts to a strict penalty, including 
revocation of the right to export altogether, has the potential to restrict trade. The restriction 
or limitation on exportation arises from the possibility that a price is set at such level that 
exporters cannot find a potential buyer in order to sell their product […].  
 
In China — Raw Materials, the Panel further added that any measure having ‘the very potential to 
limit trade […] constitute[s] a “restriction” within the meaning of Art. XI:1 of the GATT 1994’.646 
 
II. Article XI:2 GATT: The Critical Shortage of Supply 
 
Pursuant to Article XI:2(a), the general prohibition contained in Article XI:1 shall not extend to: 
 
[…]  
(a)     Export prohibitions or restrictions temporarily applied to prevent or relieve critical 
shortages of foodstuffs or other products essential to the exporting contracting party; 
  
(b)     Import and export prohibitions or restrictions necessary to the application of 
standards or regulations for the classification, grading or marketing of commodities in 
international trade; 
[…].     
 
China — Raw Materials case, for the first time thoroughly analyzed this exception. In China—
Raw Materials, the defendant sought to justify its imposed restriction on exportation of various 
                                                          







minerals relying upon the preservation of environment. The Panel clarified that the burden to prove 
that the requirements under Article XI:2(a) are met, and therefore that no inconsistency arises 
under Article XI:1, lies on the defendant party.647 Accordingly, the Panel noted that a measure 
cannot be justified under Article XI:2 by arguing that the complainants failed to demonstrate that 
a measure did not fall within the terms of Article XI:2(a).648 The Panel and the Appellate Body 
then interpreted Article XI:2(a) GATT relevant legal terms: ‘temporarily applied’, ‘essential 
products’ and ‘critical shortage’ are of particular importance.649 
 
A. ‘Temporarily applied’ 
 
The first requirement was interpreted to demand that the period of implementation of an export 
restriction or prohibition be finite, that is, limited in time.650 In its argument, China stated that the 
term temporarily contained in Article XI:2(a) of the GATT connotes that ‘the application of an 
export prohibition or restriction must be limited in time and linked to the prevention or relief of a 
critical shortage of a product essential to the exporting Member’.651 The complainants maintained 
that the limited reserve of the disputed product cannot be considered as an element constituting 
the ‘critical shortage’ requirement under the said Article.652  Before going through the arguments 
of both parties, Panel commenced with the clarifying the meaning of the disputed term 
‘temporarily’. It means ‘for a time (only)’ and ‘during a limited time’.653 Panel opined that 
‘restriction or ban applied under Article XI:2(a) must be of a limited duration and not indefinite.654  
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As the relevant context in interpreting the shortage of supply exception, the Panel and the Appellate 
Body used Article XX(g) and Article XX(j) of GATT related to the issue of exhaustibility. 
According to Article XX(g), WTO Members may justify a measure in breach of a GATT obligation 
when it is ‘related to the conservation of exhaustible natural resources’ and provided it is ‘made 
effective in conjunction with restrictions on domestic productions or consumption’. 
Having determined a fixed time–limit within Article XI:2 (a) of the GATT, Panel referred to the 
interpretation rules as stipulated in Article 31 of the VCLT in particular the contextual 
interpretation of  Article XI:2 (a).655 Therefore, Panel maintained that a measure designed for a 
limited time and given a special circumstances under Article XI:2 (a) ‘would be in harmony with 
the protection that may be available to a Member under Article XX(g), which addresses the 
conservation of exhaustible natural resources’,656 therefore, application of a measure under Article 
XI:2 (a) for an unlimited time period would make  the rationale of Article XX(g) ‘very much 
undermined, if not rendered redundant’.657 Panel concluded that the temporary export restriction 
measure can only be justified pursuant to Article XI:2 (a). 
Article XX(g) which ‘incorporates additional protections in its chapeau to ensure that the 
application of a measure does not result in arbitrary or unjustifiable discrimination or amount to a 
disguised restriction on international trade’, in view of Panel, is a relevant context in interpreting 
Article XI:2(a).658 It eventually entails to application of a limited duration measure under Article 
XI:2(a).659 Following the above, Appellate Body held that the provisions of Article XX(g) and 
Article XI:2(a) are not ‘mutually exclusive’.660 The scope of Article XI:2(a) and Article XX(g) are 
‘intended to address different situations and thus must mean different things’.661 Accordingly, 
these two Articles have different functions and contain different obligations.662 In this respect 
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whilst Article XI:2(a) addresses measures taken to prevent or relieve ‘critical shortages’ of 
foodstuffs or other essential products Article XX(g) deals with the measures relating to the 
conservation of exhaustible natural resources.663 Due to such difference, ‘an Article XI:2(a) 
measure might operate simultaneously with a conservation measure complying with the 
requirements of Article XX(g)’.664 
Appellate Body held that it did not ‘exclude that a measure falling within the ambit of Article 
XI:2(a) could relate to the same product as a measure relating to the conservation of an exhaustible 
natural resource’.665 More importantly, the question of preservation of exhaustible natural 
resources can be pursued through either Article XI:2 (a) or Article XX(g).666 By the same token, 
Appellate Body reaffirmed the Panel’s findings on the question of temporary nature of export 
restriction measure.667 Panel held that there must be a time limit set before the imposition of any 
export restriction measure under Article XI:2 (a) otherwise the temporariness of a the contested 
measure cannot be established.668 Such a time-limit would show that when the measure will be 
withdrawn.  Appellate Body, however, by rejecting Panel’s interpretation held that any short-term 
or long-term restrictive measure is not required any type of time-limit fix in advance.669 In other 
words, Appellate Body disagreed that the term ‘temporary must always connote a time-limit fixed 
in advance’.670 
Another relevant context in interpretation of shortage of supply exception is Article XX(j) of 
GATT which permits WTO Member States to take measures that are ‘essential to the acquisition 
or distribution of products in general or local supply’ in derogation of GATT provisions. It further 
requires that ‘any such measures shall be consistent with the principle that all contracting parties 
are entitled to an equitable share of the international supply of such products, and that any such 




666 China — Raw Materials, Panel Report, para 7.2570. 
667 China — Raw Materials case, Appellate Body Report, paras. 330 and 344. 
668 China — Raw Materials, Panel Report, para 7.350. 
669 China — Raw Materials case, Appellate Body Report, para. 331 and China — Raw Materials, Panel Report, para. 
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measures, which are inconsistent with the other provisions of the Agreement shall be discontinued 
as soon as the conditions giving rise to them have ceased to exist’ […].  The Appellate Body, by 
drawing a contrast between the wording of Article XI:2(a) and Article XX(j) of GATT, held that: 
 
[c]ontrary to Article XI:2(a) […] Article XX(j) does not include the word ‘critical’ or 
another adjective further qualifying the short supply. We must give meaning to this 
difference in the wording of these provisions. To us, it suggests that the kinds of shortages 
that fall within Article XI:2(a) are more narrowly circumscribed than those falling within 
the scope of Article XX(j).671 
 
B. ‘Essential’ Products 
 
As no criteria found in Article XI:2 (a) concerning the ‘essentialness’ of a product to the economy 
of a WTO Member State, China argued that this issue can be determined through ‘assessing the 
contribution of a product to a Member's gross domestic product, or to education, healthcare, 
infrastructure, technological progress, or scientific research’.672  
Panel maintained that ‘a product may be ‘essential’ within the meaning of Article XI:2(a) when it 
is ‘important’ or ‘necessary’ or ‘indispensable’ to a particular Member’.673 The determination of 
whether a particular product is ‘essential’ within the meaning of Article XI:2(a) should consider 
‘the particular circumstances faced by that Member at the time when a Member applies a restriction 
or prohibition’.674 Nonetheless, ‘the mere designation of a product as essential or the imposition 
of conservation related restrictions imposed on extraction or processing should not be relevant to 
the assessment of whether a product is “essential” to a Member’ for it would in effect ‘allow a 
Member to manufacture “essentialness” when none exists’.675 Furthermore, the Appellate Body 
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‘does not limit the scope of other essential products to only foodstuffs’.676 ‘The input to an 
important product or industry’ is also seen as an essential product.677 In case of shortages foodstuff 
or other essential products having equivalent value like the foodstuff even industrial products678, 
the derogation from the general prohibition of quantitative restrictions aimed at prevention or 
dealing with critical situations is authorized. 
It also found that ‘the determination of whether a product is ‘essential’ to that Member should take 
into consideration the particular circumstances faced by that Member at the time when a Member 
applies a restriction or prohibition under Article XI:2(a)’.679 Having no exhaustive guiding list on 
the essentialness requirement, the Panel and the Appellate Body noted criteria such as the product’s 
importance in use, the contribution to national economic development, and the complexity in 
substitutability can be used as indicative of the essentialness of a product.680 
 
C. ‘Critical shortage’ 
 
According to China — Raw Materials case, the ‘temporarily applied’ requirement contextually 
informs the notion of ‘critical shortage’ in that the restrictions should be applied in the interim, to 
provide relief in extraordinary conditions in order to bridge a passing need’.681 
The limited availability of a product is therefore insufficient to constitute a ‘critical shortage’ 
because ‘if there is no possibility for the shortage ever to cease to exist, it would not be possible 
to “relieve or prevent” it through an export restriction applied only for a limited period of time’.682  
The ‘critical shortage’ requirement refers to ‘those deficiencies in quantity that are crucial, that 
amount to a situation of decisive importance or that reach a vitally important or decisive stage, or 
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a turning point’.683 As a result, any long–term measure ‘with no indication that [it] would be 
withdrawn and every indication that it will remain in place until the reserves have been depleted’ 
would be in contrary to Article XI:2(a),684 irrespective of whether it is subject to annual review.685 
Hence, situations of permanent shortages cannot be addressed within the scope of Article 
XI:2(a).686 
 
Part Five: Retaining Sovereignty over Natural Resources through the 
Formulation of Proper Export Taxes Provisions on Natural Resources in 
the WTO Accession Protocols 
 
I. WTO Regulations on Export Duties: Article XI:1 of the GATT 
 
Export duties have become an increasingly important policy tool for many countries. Export taxes 
have focused on natural resources, such as fish products, minerals, forestry products and fuel.687 
However, little attention has been drawn to the issue of export taxes in the history of GATT.688 
According to Mavroidis the ‘significant lack of practice in the field of export taxes  […] is probably 
the single most important reason explaining why the founding fathers did not spend time and effort 
designing a mechanism for negotiation of export tariffs à la Article II of the GATT’.689 Export 
taxes have been considered as non-tariff measure since the inception of the GATT.690  In this 
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respect, as Staiger notes: ‘it is import tariffs alone that are the policy measure with which 
negotiated market access commitments are made through negotiated tariff bindings and in this 
way, tariffs have a special place relative to all non-tariff measures in the GATT/WTO’.691 
Furthermore, although Export duties or taxes have been classified as non-tariff measures by the 
GATT Secretariat in 1968,692 there has been some instances of the inclusion of export duties under 
the schedule of concession of a number of States in the GATT/WTO.693 
Under the Indicative List of Notifiable Measures annexed to the 1993 Decision on Notification 
Procedures adopted at the Uruguay Round, export taxes were included within the category of non-
tariff measures.694 Almost one third of the WTO Member States levy export taxes.695 The 
resource–owning Member States specifically consider the imposition of export duties on natural 
resources as a trade policy tool.696 Imposing export taxes on natural resources in comparison with 
other sectors is more frequent.697 According to the 2010 World Trade Report, around 11 percent 
of trade in natural resources is covered by export taxes.698  
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According to the 2012 World Trade Report, among the new restrictive trade measures from 2008 
to 2011, the proportion of the export tax/export restrictions accounted for 7%.699  
The applicability of export taxes however faces a number of limitations specifically related to the 
accession process to the WTO. Even though there is no specific provision under the GATT/WTO 
law referring to export duties, pursuant to Article XI:1 of the GATT, export taxes are allowed so 
long as they are transparent in nature. This Article provides that: 
 
[n]o prohibitions or restrictions other than duties, taxes or other charges, whether made 
effective through quotas, import or export licences or other measures, shall be instituted or 
maintained by any contracting party on the importation of any product of the territory of 
any other contracting party or on the exportation or sale for export of any product destined 
for the territory of any other contracting party.  
 
Another Article which deals with the issue of export duties is Article II:1 (a) (Schedule of 
Concessions) of the GATT which provides that 
 
[e]ach contracting party shall accord to the commerce of the other contracting parties 
treatment no less favourable than that provided for in the appropriate Part of the appropriate 
Schedule annexed to this Agreement. 
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Although this Article does not explicitly refer to export duties, the general term of ‘commerce’ 
encompasses both importation and exportation.700 Moreover, Article XXVIIIbis:1 of the GATT701 
is seen as a justification for covering export taxes under Article II:1(a) of the GATT.702 
In this respect, Roessler stated that export duties can be bound under Article II.703 In contrast, 
Professor Jackson opines that the issue of export duties is unregulated under the GATT.704 The 
GATT neither prohibits export duties nor requires the imposition of export duties.705 A few WTO 
members have bound their export tariffs under GATT Article II.706 The prevailing view is that the 
GATT does not truly regulate export tariffs, duties and other charges. In China — Rare Earths, 
the Panel, accordingly opined that Article II has no relevance to export duties.707 In this case, a 
separate view of a panelist provides that GATT Article II and China’s Accession Protocol should 
be read together, and that China’s commitment to eliminate export duties is binding under the 
GATT Article II.708  
To conclude, from a historic point of view during the GATT era, with reference to the role of the 
PSNR, in a reassessment in 1979 of export restrictions and charges, India was of the opinion that: 
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it would be our understanding that when the CONTRACTING PARTIES address 
themselves to the task of reassessing the GATT provisions relating to export restrictions 
and charges, two of the guiding principles would be the sovereignty of States over their 
natural resources and the need for developing countries to utilize their resources for their 
development in the most optimal manner as considered appropriate by them, including 
processing of their raw materials, setting up industries to diversify their economies and 
ensuring supplies to domestic industries.709 
 
II. Export Taxes in the light of the WTO Accession Protocols 
 
A. Preliminary Review 
 
Due to the lack of an effective GATT discipline on export duties, a small number of WTO Member 
States have made commitments on export duties which fall under two categories: i) commitments 
made under the GATT; and ii) commitments under the WTO accession protocols.710   
As an example of the first category, during the Uruguay Round in 1994, Australia agreed not to 
impose any export duty on certain minerals.711 This commitment was made in the schedules of 
concession of Australia annexed to the GATT.712 In the following section the standing of export 
duties in the Accession Protocols of a number of WTO Member States are analyzed in which 
different sets of commitments have been made by the acceded Member States to the WTO.713  
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B. A Concise Review of the Status of the Accession Protocols 
 
Article XII of the Marrakesh Agreement establishing the WTO is the legal basis for the accession 
of States to the WTO. It reads as follow:  
 
1. Any State or separate customs territory possessing full autonomy in the conduct of its 
external commercial relations and of the other matters provided for in this Agreement and 
the Multilateral Trade agreements may accede to this Agreement, on terms to be agreed 
between it and the WTO. Such accession shall apply to this Agreement and the Multilateral 
Trade Agreements annexed thereto. 
2. Decisions on accession shall be taken by the Ministerial Conference. The Ministerial 
Conference shall approve the agreement on the terms of accession by a two-thirds majority 
of the Members of the WTO. 
3. Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that 
Agreement.  
 
The Accession Protocol is a bilateral treaty concluded between the WTO on one hand, and the 
acceding State on the other hand. It must be underlined that an Accession Protocol includes 
protocol approved by the Ministerial Conference and references to some parts of the Working 
Party Report.714 Textually, each of the accession protocols contains a clause stating that it is an 
‘integral part’ of the WTO Agreement.715 A Technical Note on the Accession Process, prepared 
by the WTO Secretariat provides that ‘[t]his Protocol, which shall comprise the commitments 
referred to in Paragraph…of the Working Party Report, shall be an integral part of the WTO 
Agreement’.716 
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Thus, Accession Protocol is composed of ‘agreed terms with the WTO’ and it is an ‘integral part’ 
of the WTO Agreements. More specifically, the ‘agreed terms’ refers to the provision of the 
Accession Protocol which imposes further obligations upon the acceding country. Once a 
provision of the Accession Protocol lays down an additional commitment compared to the other 
Member States, it becomes the ‘WTO– plus’ obligation. According to a number of WTO acceding 
States, they should not be expected to undertake more stringent obligations (referred to as ‘WTO–
plus obligations’) than present WTO Members.717  In their view, this would be an abuse of 
economic power.718 In addition, the most controversial aspect of the accession protocols is their 
undefined link with the WTO Agreement and its annexes which has been subject to academic 
debates.719 
 
C. Export Taxes under the China’s Accession Protocol  
 
China, in relation to the reserves of rare earths and certain raw materials occupies a substantial role 
in the global market. These minerals are vital to many high technology industries mainly within 
the industrial countries. Such a substantial role in the trade in a number of critical minerals will 
certainly affect the world market and specifically the price of such minerals.720 During China’s 
accession negotiations, the issue of its export duties came under the scrutiny of a number of the 
Accession Working Party Member States as ‘in their view, such taxes and charges should be 
eliminated unless applied in conformity with GATT Article VIII721 or listed in Annex 6 to the 
Draft Protocol’.722 Annex 6 lists a total of 84 tariff lines (8-digit HS), with maximum levels of 
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export duties. China also confirmed that it would maintain the applied rates imposed at the time of 
the agreement and would consult with those of its trade partners who would potentially be affected, 
if under ‘exceptional circumstances’, it had to increase its applied rates (still not to exceed the 
maximum level indicated in Annex 6). 
Paragraph 11.3 of its Accession Protocol provides that China ‘shall eliminate all taxes and charges 
applied to exports unless specifically provided for in Annex 6 of this Protocol or applied in 
conformity with the provisions of Article VIII of GATT 1994’.723 
 
D. Applicability of the GATT Exceptions to China’s Export Taxes Commitments 
through its Accession Protocol 
 
1. China — Raw Materials Case Findings  
 
a. Panel Review 
 
Under paragraph 11.3 of China’s Accession Protocol, China has agreed upon a general obligation 
to eliminate all taxes and charges applied to exports, unless the restrictions in question are applied 
in conformity with Article VIII of the GATT 1994 or to the eighty-four products listed in Annex 
6 of the Accession Protocol. Paragraph 11.3 of the China’s Accession Protocol provides that 
‘China shall eliminate all taxes and charges applied to exports unless specifically provided for in 
Annex 6 of this Protocol or applied in conformity with the provisions of Article VIII of the 
GATT 1994’.724 
According to the Note to Annex 6, the applied export duty on listed products may be increased 
insofar as it does not exceed the maximum rate indicated for each product in the Annex when 
‘exceptional circumstances’ occur and only after consultation with the affected parties. The Note 
to Annex 6 states: 
  
                                                          








China confirmed that the tariff levels included in this Annex are maximum levels which 
will not be exceeded. China confirmed furthermore that it would not increase the presently 
applied rates, except under exceptional circumstances. If such circumstances occurred, 
China would consult with affected members prior to increasing applied tariffs with a view 
to finding a mutually acceptable solution’. 
 
In this case, China imposed export duties on a number of minerals not listed in Annex 6.725 
Moreover, the export duties on some of the minerals that are listed in Annex 6 exceeded the 
maximum rates indicated.726 China — Raw Materials is a dispute in which the question of the 
applicability of Article XX of the GATT’s general exceptions on imposition of export duties in 
relation to certain raw materials was raised by China. In China’s opinion, those general exceptions 
aimed at protecting the environment727 and conserving its natural resources728 are applicable to 
the commitment of not levying export duties on certain raw materials.729 By contrast, an argument 
underlined by the complainants noted that China’s use of Article XX of the GATT to justify its 
imposition of export duties are in conflict with Paragraph 11.3 of its Accession Protocol to the 
WTO.730 
Referring to the previous decision of the Appellate Body in the China — Publications and 
Audiovisual Products,731 China sought to justify its imposition of export duty commitments 
through Paragraph 5.1 of the Accession Protocol which provides that ‘[w]ithout prejudice to 
China’s right to regulate trade in a manner consistent with the WTO Agreement […]’.732 In 
                                                          
725 China — Raw Materials, Panel Report, para. 3.2. 
726 Ibid. 
727 Article XX (b) of the GATT. 
728 Article XX (g) of the GATT. 
729 China — Raw Materials, Panel Report, para. 7.110. 
730 Ibid., para. 7.111. 
731 China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual 
Entertainment Products (WT/DS363/AB/R) Appellate Body Report, [19 January 2010] [hereinafter: China — 
Publications and Audiovisual Products]. 







analyzing the implications of Paragraph 5.1 of China’s Accession Protocol to the current dispute, 
the Panel was of the opinion that:  
 
Paragraph 11.3 [which states that China shall eliminate all taxes and charges applied to 
exports unless specifically provided for in Annex 6 of this Protocol or applied in 
conformity with the provisions of Article VIII of the GATT 1994] does not include an 
introductory clause such as that found in Paragraph 5.1, which refers generally to "without 
prejudice to China’s rights to regulate trade in a manner consistent with the WTO 
Agreement".  […] in China – Publications and Audiovisual Products, the Appellate Body 
interpreted this introductory clause to mean that the provisions of Article XX are available, 
by way of incorporation, as a defence to violations of Paragraph 5.1 of China’s Accession 
Protocol.733 
 
The Panel further stated that in contrast to the language of Paragraph 5.1 of the Accession Protocol 
there is no general reference to the WTO Agreement or even to the GATT 1994 under Paragraph 
11.3.734 Furthermore, the Panel by using a narrow textualism approach asserted that ‘paragraph 
11.3 of China’s Accession Protocol does not include any express reference to Article XX of the 
GATT 1994, or to provisions of the GATT 1994 more generally’.735 That Paragraph only refers to 
‘the provisions of Article VIII of the GATT 1994’. The Panel concluded that the language used in 
paragraph 11.3 of China’s Accession Protocol explicitly includes, on the one hand, Article VIII of 
the GATT 1994 but, on the other, does not refer to any other specific provisions of the GATT 1994 
available as exceptions such as Article XX,736 and also any general references to the WTO 
Agreement that could be construed as indicating that paragraph 11.3 incorporates the Article XX, 
in contrast to other Paragraphs of China’s Accession Protocol.737 
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The Panel found support for this interpretation in the context provided by the other sub-paragraphs 
of paragraph 11 – which both include the phrase ‘in conformity with the GATT 1994’738 – and by 
the relevant provisions of the Working Party Report, which prohibit the use of export duties 
providing for the same set of specific exceptions – those covered in Annex 6 and in GATT Article 
VIII – without incorporating any GATT 1994 flexibilities. The Panel then found that China and 
the WTO Member States had deliberately agreed upon the wording of Paragraph 11.3: 
 
The deliberate choice of language providing for exceptions in Paragraph 11.3, together 
with the omission of general references to the WTO Agreement or to the GATT 1994, 
suggest to us that the WTO Members and China did not intend to incorporate into 
Paragraph 11.3 the defences set out in Article XX of the GATT 1994.739 
 
More particularly, in relation to China, the point that Paragraph 11.3 of its Accession Protocol 
allows it to invoke the justifications of Article XX has been confirmed by the provisions of 
Paragraph 170 of its Working Party Report.740 Paragraph 170 provides that ‘upon accession, China 
would ensure that its laws and regulations relating to all fees, charges or taxes levied on imports 
and exports would be in full conformity with its WTO obligations, including Articles I, III:2 and 
4, and XI:1 of the GATT 1994[...]’. 
 
The Panel provided that: 
 
the provisions of Paragraph 170 of the Working Party Report, like those of Paragraph 11.3 
of the Protocol, are binding on China but impose different obligations: Paragraph 170 deals 
with domestic taxes imposed on imports and exports and that must respect the specific 
rules of the GATT, while Paragraph 11.3 deals with an obligation that does not otherwise 
exist in the GATT 1994.741 
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Hence, the Panel could not find any explicit or implicit provision in China’s Working Party Report 
that would allow China to invoke the general exceptions of Article XX of the GATT 1994 to justify 
violations of Paragraph 11.3 of its Accession Protocol.742 In the Panel’s opinion, there is no general 
umbrella exception in the Marrakesh Agreement and each WTO agreement provides its own set 
of exceptions or flexibilities applicable to the specific obligations found in each covered 
agreement.743 In addition, Panel noted that: 
 
Article XX provides that "nothing in this Agreement should be construed to prevent the 
adoption or enforcement ... of [certain] measures...:" A priori, the reference to this 
"Agreement" suggests that the exceptions therein relate only to the GATT 1994, and not to 
other agreements. On occasion, WTO Members have incorporated, by cross-reference, the 
provisions of Article XX of the GATT 1994 into other covered agreements. 
 
The Panel finally concluded that:  
 
there is no basis in China’s Accession Protocol to allow the application of Article XX of 
the GATT 1994 to China’s obligations in Paragraph 11.3 of the Accession Protocol. To 
allow such exceptions to justify a violation when no exception was apparently envisaged 
or provided for, would change the content and alter the careful balance achieved in the 
negotiation of China’s Accession Protocol.744 The Panel, however opined that ‘even 
assuming that Article XX of the GATT 1994 was available to justify export duties in 
violation of China’s Accession Protocol, China has not demonstrated that its export duties 
[…] are justified pursuant to Article XX(g) of the GATT 1994’.745 
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b. Appellate Body Procedure 
 
On appeal, China sought to confirm its right to invoke Article XX of the GATT to deviate from its 
export duties obligations under its Accession Protocol.746 The Appellate Body upheld the panel’s 
opinion that Paragraph 11.3 of China’s Accession protocol lacked textual reference to Article XX 
of the GATT.747 In this respect, the Appellate Body explained its reasoning in China – Audiovisual 
for invoking the introductory clause of Paragraph 5.1 of China’s Accession Protocol.748 The 
introductory clause of Paragraph 5.1 provides that ‘without prejudice to China’s rights to regulate 
trade in a manner consistent with the WTO Agreement’. Hence, in the view of the Appellate Body, 
the absence of this type of introductory clause in Paragraph 11.3 had made the general exceptions 
of GATT unavailable for China. 
Moreover, the Appellate Body explained that the language of paragraph 11.3, read in conjunction 
with the Annex 6 and the Note to Annex 6 clearly emphasized that China could not apply export 
duties on products not listed in Annex 6.749 It also noted that the ‘exceptional circumstances’ 
provided for in the Note to Annex 6 could not be invoked to impose export duties on non-listed 
products.750 
The Appellate Body further held that China could increase the applied export duties only up to the 
maximum rate set out in Annex 6 for the eighty-four listed products751 by invoking the 
‘exceptional circumstances’ exception provided for in the Note to Annex 6, but only insofar as it 
fulfilled the prior consultation requirement.752 In supporting its claim, China had also referred to 
the language contained in the Preamble to the WTO Agreement, as well as other related 
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agreements753 to argue that the Panel’s assessment ‘distorted the balance of rights and obligations 
established in China’s Accession Protocol’.754 China further claimed that on the basis of the 
Panel’s finding, China had lost its right to impose export duties ‘to promote fundamental non-
trade-related interests, such as conservation and public health’.755 The Appellate Body recognized 
that ‘the preamble concludes with the resolution ‘to develop an integrated, more viable and durable 
multilateral trading system’.’756 It further asserted that this language addressed ‘the balance struck 
by WTO Members between trade and non-trade-related concerns’.757 The Appellate Body 
explained that ‘none of the objectives listed above, nor the balance struck between them, provides 
specific guidance’ on the applicability of Article XX general exceptions to Paragraph 11.3 of 
China’s Accession Protocol.758 The Appellate Body upheld the findings of the Panel and ruled that 
the Article XX(g) exception(s) are unavailable to Paragraph 11.3 of  China’s Accession 
Protocol.759 
 
2. China — Rare Earths Case Findings 
  
a. Panel Review 
 
Both the Panel and the Appellate Body in China - Raw Materials ruled that due to the absence of 
textual reference in Paragraph 11.3 of China’s Accession Protocol’, the exceptions under GATT 
Article XX(g) were not available for China to defend its export-duty measures being inconsistent 
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with commitments in Paragraph 11.3 of the Protocol. In this dispute, the complainants asserted 
that China subjected various forms of rare earths, tungsten, and molybdenum to export duties and 
that those materials were not listed in Annex 6 of China’s Accession Protocol.760 
The question here was whether or not China was entitled to invoke GATT exceptions in defending 
its export duties on rare earths, tungsten, and molybdenum.  
In Rare Earths Case, China once again defended its position on the applicability of Article XX 
general exceptions as a justification for imposing export duties on the contested rare earths and 
other materials. Firstly, China claimed that although there is no explicit textual language 
connecting the content of Paragraph 11.3 of its Accession Protocol to the general exceptions 
contained in Article XX of the GATT, ‘such textual silence does not mean that it was the Members’ 
common intention that no such defense should be available to China’.761 Furthermore, China 
argued that ‘Paragraph 11.3 of China’s Accession Protocol has to be treated as an integral part of 
the GATT 1994’.762 In support of its argument, China made reference to the second sentence of 
Paragraph 1.2 of its Accession Protocol which provides that ‘[t]his Protocol, which shall include 
the commitments referred to in paragraph 342 of the Working Party Report, shall be an integral 
part of the WTO Agreement’. In addition to the above, China invoked Article XII:1 of the 
Marrakesh Agreement, which states that: 
 
a State or separate customs territory possessing full autonomy in the conduct of its external 
commercial relations ‘may accede to this Agreement, on terms to be agreed between it and 
the WTO. Such accession shall apply to this Agreement and the Multilateral Trade 
Agreements annexed thereto’.763  
 
These two provisions referred to above have been used by China as a basis upon which it argued 
that Accession Protocol must be considered as a part of the Marrakesh Agreement. For this reason, 
each of the Accession Protocol specific provisions, in the view of China, are in essence an integral 
                                                          
760 China — Rare Earths, Panel Report, para. 2.9. 
761 Ibid., para. 7.62. 
762 Ibid. 







part of one of the Multilateral Trade Agreements.764 In this respect, China opined that Paragraph 
11.3 of China’s Accession Protocol stipulated a commitment to trade in goods which is 
intrinsically related to the GATT, specifically Articles II and XI. Accordingly, Paragraph 11.3 is 
subject to the general exceptions of Article XX of the GATT.765 
China, in its third argument, used the phrase ‘nothing in this agreement’ laid down in the beginning 
of Article XX of the GATT. In its view, this phrase does not prevent China from invoking Article 
XX of the GATT general exceptions on its Accession Protocol which relates to goods and as a 
result is an integral part of the GATT.766 In the last claim, China stated that ‘[a]n appropriate 
holistic interpretation, taking due account of the object and purpose of the WTO Agreement, 
confirms that China may justify export duties through recourse to Article XX of the GATT 
1994’.767 China in justifying the invocation of Article XX  in relation to its Accession Protocol 
obligation of export duties finally emphasized that ‘the international trade obligations Members 
have assumed, do not prevent them from taking measures to promote other fundamental societal 
interests recognized in the covered agreements’.768 With respect to the issue of the ‘silence’ of its 
Accession Protocol in reference to Article XX of the GATT exceptions, China underlined the 
Appellate Body Report in US — Carbon Steel that: 
 
[t]he task of ascertaining the meaning of a treaty provision with respect to a specific 
requirement does not end once it has been determined that the text is silent on that 
requirement. Such silence does not exclude the possibility that the requirement was 
intended to be included by implication.769 
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The Panel opined that there was no incompatibility between the reasoning advanced by the 
Appellate Body in China — Raw Materials as it had not cited the decision taken in US — Carbon 
Steel.770 In justifying its position, the Panel stated that the Appellate Body in Raw Materials case 
had not considered the textual silence as a ‘dispositive factor’.771 Lastly, the Panel asserted that 
China’s argument underlining that ‘textual silence in a treaty provision is not, in and of itself, 
dispositive’ cannot be viewed as a ‘cogent reason’ for departing from the Appellate Body's finding 
about the non–applicability of Article XX of the GATT on Paragraph 11.3 of China’s Accession 
Protocol.772 
As explained above, China’s argument was based upon two main provisions: a) Paragraph 1.2 of 
its Accession Protocol, which provides that ‘[t]his Protocol, which shall include the commitments 
referred to in paragraph 342 of the Working Party Report, shall be an integral part of the WTO 
Agreement’; and b) Article XII:1 of the Marrakesh Agreement, which provides that a State or 
separate customs territory possessing full autonomy in the conduct of its external commercial 
relations ‘may accede to this Agreement, on terms to be agreed between it and the WTO. Such 
accession shall apply to this Agreement and the Multilateral Trade Agreements annexed 
thereto’.773 China claimed that each provision of its Accession Protocol including Paragraph 11.3 
was an integral part of the GATT 1994 based on its ‘intrinsic relationship’ with the GATT 1994.774  
In elaborating on China’s argument, the majority of the Panel, while rejecting China’s claim, were 
of the opinion that individual provisions of the Accession Protocol could be part of one or more of 
the Multilateral Trade Agreements, but this would only be the case if relevant language was 
expressed in the individual provision.775 
Furthermore, the majority of the Panel opined that China had misconstrued Article XII:1 of 
Marrakesh Agreement. They underlined that this provision was designed for States and customs 
territories to accede and had laid down that the accession process must apply ‘across the board, 
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and not just with respect to one or some WTO Agreements.’ Moreover, they referred to several 
other Multilateral Agreements which serve to specify obligations under the GATT without, making 
the individual provisions of those agreements an integral part of the GATT.776  
The next question dealt with the intrinsic link between the Accession Protocol and the WTO 
Multilateral Agreements. The majority of the Panel were in disagreement with China’s claim that 
there was an intrinsic link between paragraph 11.3 on one hand and Articles II and XI on the other 
hand, as there was no GATT provision requiring Member States to eliminate export duties. 
Moreover, Paragraph 11.3 did not pertain to the same subject matter as Article II and XI. The 
majority of the Panel also reconfirmed the decision of the Appellate Body in Raw Materials in 
relation to the lack of explicit treaty language in Paragraph 11.3 of China’s Accession Protocol for 
the application of Article XX general exceptions.777 China developed another argument about the 
interpretation of the phrase ‘nothing in this Agreement’ as contained in the beginning of Article 
XX of the GATT. China was of the opinion that as its Accession protocol was intrinsically related 
to the text of GATT, therefore the stipulation of the phrase ‘nothing in this Agreement’ broadly 
extends even to the provision of the Accession Protocol.778 As regards this argument, the Panel 
confirmed the decision of the panel in the Raw Materials case that ‘the reference to this 
‘Agreement’ suggests that the exceptions therein relate only to the GATT 1994, and not to other 
agreements’.779 
China finally argued that the consequence of the decision of the Appellate Body in Raw Materials 
on the non-applicability of Article XX general exceptions as a defense to a violation of Paragraph 
11.3 is that ‘trade liberalization must be promoted at whatever cost – including forcing Members 
to endure environmental degradation and the exhaustion of their scarce natural resources’.780 
Therefore, China claimed that ‘[a]n appropriate holistic interpretation, taking due account of the 
object and purpose of the WTO Agreement, confirms that China may justify export duties through 
                                                          
776 Ibid., para. 7.92. 
777 China — Raw Materials, Appellate Body Report, para. 292 and China — Rare Earths, Panel Report, para. 7.96.  
778 China — Rare Earths, Panel Report, para. 7.100. 
779 China — Raw Materials, Panel Report, para. 7.153 and China — Rare Earths, Panel Report, para. 7.101. 







recourse to Article XX of the GATT 1994’.781 Hence, it is inconsistent with the object and the 
purpose of the WTO Agreement. The Panel in rejecting China’s argument stated that the only 
result of the Appellate Body’s decision in China — Raw Materials is that: 
 
when seeking to address environmental concerns and protect the life and health of its 
population, China must use instruments and means other than export duties to do so (unless 
those export duties are imposed on products within the maximum rates "specifically 
provided for" in Annex 6 of China’s Accession Protocol). Such alternative instruments and 
means include the entire universe of instruments and means that governments maintain to 
protect the environment and human health, and that do not violate WTO obligations - or 
that may violate one or more WTO obligations, but which may be justified under Article 
XX of the GATT 1994.782  
 
Eventually, Panel concluded that: 
 
assuming for the sake of argument that there could be situations in which the imposition of 
export duties could make a material contribution to addressing environmental concerns and 
to protecting the life and health of a population, China, notwithstanding its extensive 
argumentation on the applicability of Article XX of the GATT 1994 to Paragraph 11.3 in 
this dispute, has never presented any argument in support of the premise that export duties 
are the only type of instrument and means that can be used to address environmental 
concerns and protect the life and health of its population. Indeed, in response to a question 
from the Panel, China itself indicated that it "would find it difficult to conceive that export 
duties are the only instrument that can be used to protect the environment or to conserve 
exhaustible natural resources and China’s position is indeed not based on such an 
assumption’.783 
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To conclude, the Panel could not be convinced by China’s arguments mentioned above. Thus, the 
non–applicability of the general exception(s) contained in Article XX of the GATT on levying 
export duties was confirmed.784 The Panel in China — Rare Earths, with one distinction 
reaffirmed the findings of the Panel and the Appellate Body in China — Raw Materials. There 
was a separate opinion over the applicability issue in the Panel, which opined that, in order to 
invoke a GATT–exception in defense of a violation of specific provisions under the Accession 
Protocol, an implicit connection is required. Under this view, when explicit linkage is absent, if 
the issue in question is of the kind addressed in particular GATT provisions, then the Accession 
Protocol obligation can be deemed to be an integral part of the GATT, and consequently the GATT 
exceptions would be available.785  
The panelist considered that China’s obligation with respect to export duties under Paragraph 11.3 
of its Accession Protocol ‘expands’ its obligations under Articles II and XI:1 of the GATT, which 
deal with, inter alia, the overlapping subject matter of border tariff duties.786 In accordance with 
this ‘close relationship’, the panelist believed that Paragraph 11.3 of China’s Accession Protocol 
must be read ‘cumulatively and simultaneously’ with Articles II and XI of the GATT. Thus, in the 
panelist’s view, upon accession of China, Paragraph 11.3 of its Accession Protocol became an 
integral part of the GATT as that agreement applies between China and the WTO Members.787 
Furthermore, the panelist noted that ‘the defenses provided in the GATT are automatically 
available to justify any GATT–related obligations, including border tariff-related obligations - 
unless a contrary intention is expressed by the acceding Member and the WTO Members’.788 The 
panelist therefore concluded that ‘unless China explicitly gave up its right to invoke Article XX of 
GATT 1994, which it did not, the general exception provisions of the GATT 1994 are available to 
China to justify a violation of Paragraph 11.3 of its Accession Protocol’.789 
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b. Appellate Body Procedure 
 
China decided to appeal the findings of the Panel on the non–enforceability of Article XX of the 
GATT general exceptions to Paragraph 11.3 of its Accession Protocol. It argued that that the legal 
effect of Article XII:1 of the Marrakesh Agreement and paragraph 1.2 of the Marrakesh Agreement 
is to make China’s Accession Protocol an ‘integral part’ of the WTO Agreement and to make each 
of the Accession Protocol’s provisions an integral part of one of the Multilateral Trade Agreements 
annexed to the Marrakesh Agreement to which the provision ‘intrinsically relates’.790 In support 
of its argument, China maintained that a treaty interpreter would first determine whether the 
‘WTO–plus’ provision relates to the same subject-matter addressed by one of the covered 
agreements, and then apply both the ‘WTO–plus’ provision and that covered agreement 
harmoniously.791 China argued that as paragraph 11.3 relates to goods, it is intrinsically related to 
the GATT 1994, in particular Articles II:1(a) and XI:1.792 Accordingly, Paragraph 11.3 must be 
viewed as an integral part of GATT 1994 and is subject to the general exceptions therein, unless 
there is explicit language to the contrary. China also claimed that the Panel had erred in concluding 
that the reference to the ‘WTO Agreement’ in paragraph 1.2 of China’s Accession Protocol was 
to the Marrakesh Agreement alone.  
Rather, the Panel should have found that this reference meant that China’s Accession Protocol 
should be treated as an ‘integral part’ of the WTO Agreement as a whole, including its annexes of 
the Multilateral Trade Agreements.793 At first, the interpretation of Article XII:1, the second 
sentence, of the Marrakesh Agreement, which provides: ‘[s]uch accession shall apply to this 
Agreement and to the Multilateral Trade Agreements annexed thereto,’ was discussed. China 
underlined that this Article states that the specific terms of accession, including WTO–plus 
provisions, must intrinsically relate to either the Marrakesh Agreement or one of the Multilateral 
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Trade Agreements attached thereto.794 The Appellate Body ruled that the term(s) ‘such accession’ 
referred to the legal act of acceding to the Marrakesh Agreement, but this did not mean that the 
legal instruments embodying the terms of accession must be incorporated into these 
Agreements.795  
More specifically, the Appellate Body held that the second sentence of Article XII:1 of the 
Marrakesh Agreement merely reflected the general rule that an acceding State must accede to the 
rights and obligations as set out in these Agreements as a single undertaking, but did not address 
the ‘specific relationship between individual provisions of an accession protocol and individual 
provisions of the Marrakesh Agreement and the Multilateral Trade Agreements’.796 Paragraph 1.2 
of the Accession protocol was another controversial point in the appellate review and it states that 
‘this Protocol, which shall include the commitments referred to in paragraph 342 of the Working 
Party Report, shall be an integral part of the WTO Agreement’.797 
China had argued that the reference to the WTO Agreement must include the multilateral trade 
agreements otherwise it would mean that ‘new Members would not necessarily accede to the latest 
agreements.798 The Appellate Body, in rejecting China’s argument ruled that:  
 
[t]hus, read in the immediate context of the remainder of the text of Paragraph 1.2, the 
context provided by other provisions of Part I of China’s Accession Protocol, as well as 
the context provided by the Decision of the Ministerial Conference of 10 November 2001 
to which China’s Accession Protocol is annexed and the preamble of China’s Accession 
Protocol, it appears that the term ‘the WTO Agreement" in the second sentence of 
Paragraph 1.2 may refer to the Marrakesh Agreement, that is, to ‘the WTO Agreement" 
excluding the Multilateral Trade Agreements. At the same time, an examination of the term 
‘the WTO Agreement’, as used throughout China’s Accession Protocol, indicates that the 
definition of "the WTO Agreement" contained in the preamble does not necessarily 
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preclude the annexed Multilateral Trade Agreements from also falling within the scope of 
the term ‘the WTO Agreement’ in some instances. This term may, depending on the 
specific context, include a reference to the annexed Multilateral Trade Agreements, or it 
may refer to the Marrakesh Agreement alone. For example, as the Appellate Body found 
in China – Publications and Audiovisual Products, the phrase ‘in a manner consistent with 
the WTO Agreement’ in the introductory clause of Paragraph 5.1 of China’s Accession 
Protocol refers to ‘the WTO Agreement as a whole, including its Annexes’. In contrast, 
where a specific provision of ‘the WTO Agreement" is referred to, such as in the last 
sentence of Paragraph 18.1 (referring to ‘paragraph 5 of Article IV of the WTO 
Agreement’), the term is properly understood in its narrow sense as the Marrakesh 
Agreement. Therefore, the term ‘the WTO Agreement’, as used in China’s Accession 
Protocol, may have either a broad or a narrow connotation depending on the context in 
which it is used.799 
 
It must be emphasized that the Appellate Body did not entertain the idea that ‘determining the 
scope of the term WTO Agreement in Paragraph 1.2 was dispositive of the key legal question 
before the Panel concerning the specific relationship between individual provisions of China’s 
Accession Protocol and the individual provisions of the Marrakesh Agreement and the Multilateral 
Trade Agreements’.800 
The Appellate Body held that the aforementioned Paragraph 1.2 and particularly its stipulation that 
the Protocol is to be an ‘integral part’ of ‘the WTO Agreement’, basically serves to build a bridge 
between the package of protocol provisions and the existing package of WTO rights and 
obligations under the Marrakesh Agreement and the Multilateral Trade Agreements.801 It 
continued that the specific relationship between the provisions of China’s Accession Protocol, on 
the one hand, and the provisions of the Marrakesh Agreement and the Multilateral Trade 
Agreements, on the other hand, must also be determined on a case-by-case basis through a proper 
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interpretation of all related provisions including the Accession Working Party Report as well as 
the nature of the measure at issue and of the violation.802  
In the view of the Appellate Body, the express textual references, or the lack thereof, to a covered 
agreement (such as the GATT 1994), a provision thereof (such as Article VIII or Article XX of 
the GATT 1994), or ‘the WTO Agreement’ in general, are not dispositive in and of themselves.803 
Furthermore, the existence of an express reference to a GATT provision (Article VIII of the GATT 
1994) in a protocol provision does not compel the conclusion that Article XX of the GATT 1994 
is available to justify a breach of the Accession Protocol provision.804 Article VIII of the GATT 
covers ‘[a]ll fees and charges of whatever character imposed by [WTO Members] on or in 
connection with importation or exportation’ and it explicitly excludes export duties which are the 
main question under Paragraph 11.3 of China’s Accession Protocol.805 Therefore, the provision of 
Article XX of the GATT does not extend to the export duties commitment under the Accession 
Protocol. Lastly, the Appellate Body ruled that:  
 
China’s position that a provision in its Accession Protocol is necessarily an integral part of 
either the Marrakesh Agreement or one of the Multilateral Trade Agreements by virtue of 
an ‘intrinsic relationship’, and in particular its position that the applicability of Article XX 
of the GATT 1994 arises from the ‘intrinsic relationship’ alone, sits uncomfortably with 
our interpretation set out above that rights and obligations cannot be automatically 
transposed from one part of the WTO legal framework to another.806 
 
Pursuant to the reasoning as referred to above, the Appellate Body rejected China’s entire 
argument pertaining to the applicability of Article XX of the GATT on the commitment to impose 
export duties undertaken in its Accession Protocol. 
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3. Critical Insights to the Foregoing Findings 
 
The WTO's Appellate Body has taken a strict textualism approach, under which the applicability 
of GATT exceptions to the export duties commitment is subject to the availability of explicit 
textual reference. The Appellate Body in both the aforementioned disputes did not accept the 
applicability of general exceptions of Article XX of the GATT to China’s export-duty 
commitments, due to the absence of a textual link in paragraph 11.3 of China’s Accession Protocol. 
The purpose of general exceptions of Article XX of the GATT is to safeguard important public 
policies and non-trade values from being infringed upon by obligations to liberalize trade. Pursuant 
to the results of the above cases, without stipulation of an express textual link, trade-liberalization 
obligations can be interpreted to distort public policy aims. According to Article 31(1) of the VCLT 
‘a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to 
the terms of the treaty in their context and in the light of its object and purpose’. The ‘context’ is 
defined broadly under Article 31(2) of the VCLT to encompass both the textual context of the 
treaty, ‘including its preamble and annexes’, and any prior agreement concluded between all the 
parties in connection with the treaty. 
Article 31(3) of the VCLT also provides that in interpretation of a treaty, together with the context, 
any subsequent agreement and practice that forms agreement between the parties regarding the 
interpretation of the treaty, as well as ‘any relevant rules of international law applicable in the 
relations between the parties’ must be taken into account. Furthermore, the VCLT stipulates a 
broad contextualist approach towards treaty interpretation. If the result of interpretation, according 
to its Article 31, ‘is manifestly absurd or unreasonable’, Article 32 permits the use of 
‘supplementary means of interpretation, including the preparatory work of the treaty and the 
circumstances of its conclusion’ to finally determine the meaning.807 The Appellate Body in the 
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above cases focused narrowly on the text of paragraph 11.3 and limited its contextual observation 
to a few paragraphs in China’s Accession Protocol and the Working Party Report, to the exclusion 
of all other elements articulated in Articles 31 and 32 of the VCLT.  
In interpreting Paragraph 11.3 of China’s Accession Protocol, it must be pointed out that the 
absence of a term (reference to Article XX of the GATT) in a treaty provision does not necessarily 
mean that nothing is implied. In this respect, the common intention despite the absence of an 
explicit reference to Article XX of GATT in Paragraph 11.3 must be analyzed. The Appellate 
Body in China — Raw Materials held that:  
 
the task of ascertaining the meaning of a treaty provision with respect to a specific 
requirement does not end once it has been determined that the text is silent on that 
requirement. Such silence does not exclude the possibility that the requirement was 
intended to be included by implication.808 
 
Moreover, there is no reason why such commitments should be excluded from public policy 
considerations. The Accession Protocol sets out the terms of accession for a particular Member 
State that cover various commitments and subjects under the WTO system. Thus, it does not 
provide a coherent set of general exceptions on its own. The export–duty commitments are related 
to the GATT obligations concerning customs tariffs and quantitative restrictions. Therefore, this 
GATT obligation can be subject to the exceptions in Article XX. In interpreting the absence of 
explicit commentary/textual references in Paragraph 11.3, one should explore the relationship 
between the elements utilized in treaty interpretation under the VCLT. In this case under 
examination, while the object of interpretation is the absence of a term, the ‘ordinary meaning’ of 
the term does not exist; therefore, its effects can only be interpreted contextually through the 
examination of all other elements laid down in Articles 31 and 32 of the VCLT. As long as the 
Accession Protocol constitutes ‘an integral part’ of the WTO Agreement, then according to Article 
31(2) of the VCLT, the textual context of the Accession Protocol should encompass the entire 
WTO Agreement, including its preamble and annexes.  
                                                          







The GATT 1994, as an annex to the WTO Agreement, should be considered as part of the ‘context’ 
of the Accession Protocol. Besides, the export restriction provisions of the GATT and the 
exceptions applicable to them should all be treated as the relevant context of Paragraph 11.3 and 
be considered in the process of interpretation in the absence of definite references. 
Under Article 31(1) of the VCLT, the interpretation of such silence shall be made ‘in the light of 
object and purpose’ of the treaty. In interpreting Paragraph 11.3, the Appellate Body referred to 
the various objectives listed in the preamble of the WTO Agreement, including those of 
environmental protection and preservation, sustainable development and the development of an 
integrated multilateral trading system. The Appellate Body opined that pursuant to the language 
of the preamble, it understood ‘the WTO Agreement, as a whole, to reflect the balance struck by 
WTO Members between trade and non-trade-related concerns.’809 Nonetheless, it continued that 
none of the above–listed objectives, nor the balance struck between them, provide specific 
guidance on the issue of whether Article XX of the GATT 1994 is applicable to Paragraph 11.3 of 
China’s Accession Protocol.810  
Instead of using the objectives of the WTO Agreement, the Appellate Body was merely looking 
for ‘specific guidance’ on a particular interpretive question. In addition, Article 32 of the VCLT 
provides that, when an interpretation according to Article 31 of the VCLT ‘leads to a result which 
is manifestly absurd or unreasonable’, then supplementary means of interpretation may be resorted 
to ascertain the meaning. In the opinion of the author of this research, the interpretation done by 
the Appellate Body should have been recognized as ‘manifestly unreasonable’ since ‘the 
supplementary means’ under Article 32 of the VCLT, including the preparatory work and the 
circumstances surrounding the conclusion of the Accession Protocol have not been taken into 
account, to determine the intention behind the silence in Paragraph 11.3. The Appellate Body only 
held that as China’s obligation to eliminate export duties arises exclusively from China’s 
Accession Protocol, not from the GATT 1994, they considered it reasonable to assume that, had 
there been a common intention to provide access to GATT Article XX, in this respect, language 
                                                          








to that effect would have been included in Paragraph 11.3 or elsewhere in China’s Accession 
Protocol.811 
 
E. Review of the WTO Accession Protocols Export Taxes Obligations 
 
1. Applicability of Article XX Exceptions  
 
Vietnam, Ukraine, Russia and Kazakhstan as the WTO Member States can retain their right to use 
the general exceptions of Article XX in relation to their commitments on export duties. In the 
Working Party Reports of the above countries, the term of ‘the GATT 1994’ has been explicitly 
inserted. An example of such phrase is found in the following Paragraph of Vietnam’s Working 
Party Report: 
 
The representative of Viet Nam confirmed that Viet Nam would apply export duties, export 
fees and charges, as well as internal regulations and taxes applied on or in connection with 
exportation in conformity with the GATT 1994.812 
 
In a similar manner, Ukraine has included the right to invoke Article XX general exception in 
reference to the imposition of export taxes: ‘[…] Ukraine would not increase export duties, nor 
apply other measures having an equivalent effect, unless justified under the exceptions of the 
GATT 1994 […]’.813 
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More interestingly, the Russian Federation’s export duty commitments have been inserted in the 
Part V of the Schedule of Concessions as stipulated by Article II:1 (a) of the GATT. It binds export 
duties applied on over 700 tariff lines, including fish products, mineral wood fuel and base metals. 
Hence, as already discussed, it is argued that the regulation of Article XXVIII bis:1 of GATT 
concerning the ‘Modification of Schedules’ can be applicable to Russia’s export duty 
commitments.814 Paragraph 638 of the Russian Federation Working Party Report provides that: 
 
The representative of the Russian Federation confirmed that the Russian Federation would 
implement, from the date of accession, its tariff concessions and commitments contained 
in Part V of the Schedule of Concessions and Commitments on Goods of the Russian 
Federation.  Accordingly, products described in Part V of that Schedule would, subject to 
the terms, conditions or qualifications set-forth in that Part of the Schedule, be exempt from 
export duties in excess of those set-forth and provided therein.  The representative of the 
Russian Federation further confirmed that the Russian Federation would not apply other 
measures having an equivalent effect to export duties on those products.  He confirmed 
that, from the date of accession, the Russian Federation would apply export duties in 
conformity with the WTO Agreement, in particular with Article I of the GATT 1994.  
Accordingly, with respect to export duties and charges of any kind imposed on, or in 
connection with exportation, any advantage, favour, privilege or immunity granted by the 
Russian Federation to any product destined for any other country shall be accorded 
immediately and unconditionally to the like product destined for the territories of all other 
WTO Members […].815 
 
In addition, the introductory section to Part V of the Schedule of Concessions and Commitments 
on Goods of the Russian Federation, by using the term ‘GATT 1994’ confirms that the Russian 
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Federation could invoke the exceptions stipulated in Article XX of the GATT: ‘[t]he Russian 
Federation undertakes not to increase export duties, or to reduce or to eliminate them, in 
accordance with the following schedule, except in accordance with the provisions of the GATT 
1994’. 
Whether or not these provisions are applicable to the export duties, these provisions must be 
however construed under a teleological method, (i.e. under the current circumstances of 
multilateral trading system).816 As emphasized by Article II:7 of the GATT, ‘[t]he Schedules 
annexed to [the GATT] are hereby made an integral part of [the GATT 1994]. 817 Furthermore, the 
title of Article XXVIII which refers to ‘Modification of Concessions’, applies in a similar manner 
to the Schedules annexed to the GATT 1994 as stipulated by Article II:7 of the GATT 1994 and 
eventually encompasses the export duties, too.818 In the most recent example, Kazakhstan 
emphasized on the issue of export duties in its Working Party Report. Kazakhstan agreed to bind 
its export duties for 370 tariff lines of which 55 are bound at 0%.819 Furthermore, Kazakhstan 
‘would not apply other measures having an equivalent effect to export duties on those products’.820 
It provides that ‘from the date of accession, Kazakhstan would apply export duties in conformity 
with the WTO Agreement, specifically with Article I of the GATT 1994’.821 Finally, as highlighted 
in the introductory section of Part V of its Schedule of Concessions, by using the term ‘GATT 
1994’, Article XX exceptions are also applicable to the export duty provisions under its Working 
Party Report. In this respect, Part V of the Schedule of Concessions–Export Duties provides that: 
 
The Republic of Kazakhstan undertakes not to increase export duties, or to reduce or to 
eliminate them, in accordance with the following schedule, and not to reintroduce or increase 
                                                          
816 Ibid. 
817 Article II:7 of the GATT. 
818 Ya Qin, (2012) 1160. 
819 Report of the Working Party on the Accession of Republic of Kazakhstan to the World Trade Organization, [23 
June 2015] (WT/ACC/KAZ/93) para. 530, available at  
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q:/WT/ACC/KAZ93.pdf <accessed 26 September 
2019>.  








them beyond the levels indicated in this schedule, except in accordance with the provisions of 
GATT 1994.  
 
Furthermore, the Accession Protocol of Kazakhstan in Paragraph 5 recognizes the above Annex 
(Schedule CLXXII) which states that: ‘[t]he Schedules reproduced in the Annex to this Protocol 
shall become the Schedule of Concessions and Commitments annexed to the General Agreement 
on Tariffs and Trade 1994 (hereinafter: referred to as the "GATT 1994")[…]’.822 
 
2. Non–applicability of Article XX Exceptions  
 
Mongolia which is among the first States acceded to the WTO823 is not allowed to deviate from 
its export duty–related obligations by invoking Article XX of the GATT as the term ‘GATT 1994’ 
has not been inserted in the text of its Working Party Report:  
 
[t]he representative of Mongolia also stated that his government would maintain the 
prohibition on the export of raw cashmere only until 1 October 1996, when an export duty 
at the rate of not more than 30 per cent ad valorem would be introduced. That export duty 
would be phased out and eliminated within 10 years of the date of Mongolia’s accession to 
the WTO.824 
 
The Non-applicability of Article XX general exceptions to the export duties obligation of Saudi 
Arabia has been drafted under the following Paragraph of its Working Party Report: 
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[…] the representative of Saudi Arabia stated that Article XI of the GATT 1994 expressly 
permitted the imposition of export duties, and did not restrict the right to impose such 
duties.  Export duties applied only to un-tanned hides and skins, falling under HS 
Nos. 4101, 4102 and 4103.  The rate of export duty was SAR 2000/ton (roughly 20 per 
cent).  The representative of Saudi Arabia confirmed that Saudi Arabia would not impose 
export duties on iron and steel scrap.  The Working Party took note of this commitment.825 
 
Afghanistan, as a newly–acceded Member State to the WTO, has assumed its export duties 
obligation in a manner similar to China’s Accession Protocol in relation to the applicability of 
Article XX of the GATT. It might be asserted that this approach is in anticipation of further 
explorations/discoveries of rich reserves of natural resources and consequently the role of 
Afghanistan in the future of the global market of minerals. 
This country is also not able to apply Article XX of the GATT to its export duties commitment. 
The following Paragraph expressly refers to Article VIII of the GATT826, but not other GATT 
provisions, including Article XX. Part V of its Schedule of Concessions and Commitments on 
Goods provides that: 
 
[t]he representative of Afghanistan confirmed that upon accession, Afghanistan would not 
introduce and would eliminate all duties, taxes, fees and charges applied to exports (with the 
exception of the 2% fixed tax on exports, which would be eliminated prior to 1 January 2021), 
unless specifically provided for in Annex 12 to this Report or applied in conformity with the 
provisions of Article VIII of the General Agreement on Tariffs and Trade 1994.827 
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III. Lessons for the Accession of Iran to the WTO 
 
A. Brief Introduction to Iran’s Economic Situation 
 
The economy of Iran has undergone enormous upheavals since the Islamic Revolution in 1979. It 
has faced numerous grave events such as international sanctions, its foreign assets freezing, capital 
flight, the Iraqi-imposed war and foreign exchange constraints.828 According to the World Bank, 
Iran is the second largest economy in the Middle East and North Africa region with an estimated 
Gross Domestic Product (GDP) in 2017 of US$ 447.7 billion.829 Iran’s economy is characterized 
by a large hydrocarbon sector as well as small scale agriculture and services sectors.830 This 
country holds the second largest reserves of natural gas in the world831 and in relation to crude oil 
is the third in the world in terms of proven reserves.832  
 
B. Review of the Mineral Resources of Iran 
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According to a number of globally–reliable statistical sources, more than seven percent of the 
world’s mineral reserves are located in Iran.833 Iran is also among the 15 top major mineral and 
metal rich countries, with about 37 billion tonnes of proven reserves, and more than 57 billion 
tonnes of potential reserves – worth an estimated total of $800 billion in 2014. Iran also has an 
extensive mineral and metal based production and processing industry; more than 70 metals and 
mineral commodities are refined or manufactured.  
This includes more than 2% of the world’s output of barite, feldspar, nitrogen and sulfur; and more 
than 1% of the world’s output of cement, industrial sand (or glass), iron ore, and molybdenum. 
This country also ranks as the world’s largest holder of zinc reserves, holds the 9th largest copper 
reserves, the 12th largest iron reserves, is the 5th largest producer of strontium, is the producer of 
1.6% of the world’s total output of cement and is the 10th largest cement export in the world. Iran 
also has the world’s 11th largest reserves of lead, is the producer of 1.2% of the world’s total output 
of sodium chloride, is the holder of 3.7% of the world’s barite reserves, and is the world’s 2nd 
largest producer of gypsum after China with an estimated 9% of the world’s output. It is also 
recognized as the world’s oldest, finest and largest producer of turquoise stone. More specifically, 
the following information specifies the status of a number of mineral reserves in Iran:834  
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Antimony: Fifteen ore deposits and indications of antimony are known to occur in Iran, out of 
which only three are actively mined.  
Arsenic: Although there are no estimates of the amount of arsenic reserves in Iran, the presence of 
17 ore deposits and indications of this metal point towards the vast occurrence of arsenic in Iran. 
Barite: The number of barite deposits and indications in Iran exceeds 50, with overall reserves of 
10 million tons. Additionally, there is a high probability of discovering new reserves. 
Bentonite: Going as far back as ancient times, bentonite has been utilized in Iran, and at present 
there are more than 100 deposits and indications of it in various parts of Iran. 
Boron (Borax): There are seven known deposits and indications of boron in Iran; however, the 
favorable conditions which exist for the formation of economic boron bodies in Iran means that 
one can expect the discovery of further deposits in various parts of the country. 
Chromium (Chromite): The known chromite ore deposits of Iran are of the Alpine type and 
therefore it is hard to estimate their reserves. However, considering the number of chromite ore 
deposits and indications (almost 200), and the vast distribution of rock types that are associated 
with chromite, the possibility of discovering small and medium-sized reserves (or even large-sized 
bodies, on the basis of geological characteristics) cannot be ruled out. 
Copper: Around 500 ore deposits and indications of copper are recognized in Iran, yet only about 
a hundred of them have been surveyed and explored. Presently, there are 10 active copper mines 
in Iran and the copper reserves in the country amount to approximately 3 billion tons of ore, 
containing 30 million tons of copper metal and this comprises 9 percent of the world’s known 
copper reserves. 
Feldspars: Half of the 100 known feldspar deposits and indications in Iran are currently being 
extracted. Genetically, these can be divided into two categories; those associated with acidic 
intrusive bodies and those of a volcanic and tufaceous origin. 
Fluorite: The known fluorite resources of Iran number more than 30 with reserves estimated at 
500,000 tons with a base reserve of around 1 million tons. 
Iron: Over 200 ore deposits, indications, or anomalies of iron are recognized in Iran, whose 
reserves amount to almost 4.5 billion tons of iron ore. The average grade of iron in these reserves 







Kaolin: Over 70 deposits and indications of kaolin occur in Iran, most of which are suitable to be 
utilized in the ceramic industry. 
Lead-Zinc: The lead-zinc ore deposits and indications in Iran number more than 600. An 
observational study of the average grade of the ores has indicated that the amount of lead and zinc 
metals is estimated at 18 and 5 million tons, respectively. There is also a high probability of finding 
new large reserves as exploration techniques become more advanced. 
Manganese: Over 45 ore deposits and indications of manganese are recognized in Iran, out of 
which 10 deposits are of medium tonnage, and the rest are either small deposits or indications 
revealing the fact that Iran is poorer in terms of manganese as compared to iron. Though iron 
production has gone up in recent years, manganese production has stayed unchanged. However, 
new exploration techniques may result in the discovery of further valuable manganese ore deposits. 
Mica: Various reserves and resources of mica are known to occur in Iran; there are over 40 deposits 
and indications of this mineral, amounting to overall reserves of more than 1 million tons. 
Molybdenum: There are considerable amounts of molybdenum associated with the porphyry 
copper deposits in Iran. In addition, a number of vein type copper deposits in Iran show high levels 
of this metal. 
Perlite: The large reserves of perlite deposits of Iran are associated with shallow marine acid 
volcanic rocks. 
Phosphate: Over 80 phosphate occurrences and indications are known to exist in Iran. Based on 
the available exploration data, the proven reserves of the country can be genetically categorized 
into sedimentary and igneous types. 
Rhenium: Some of the porphyry type copper deposits of Iran contain significant quantities of trace 
elements such as rhenium. 
Strontium: Considerable reserves of celestite (strontium sulfate) are known, and 10 sites where 
deposits occur in commercially viable quantities are being extracted. 
 
C. Export Duties Policies under Iran’s Economic Development Plans 
 
As a candidate State to the WTO, Iran is faced with the task of properly tackling with the 







to export duty commitments. In order to analyze the role of export duties on the natural resources 
of Iran, an appropriate starting point would be the study of the five–year ‘Economic, Social and 
Cultural Development Plans’ of Iran which has great relevance to the research in question. The 
five–year Plan is a legal instrument that enunciates the general framework of the activities of the 
government.  
 
1. The First Economic, Social and Cultural Development Plan of Iran  
(1989–1993) 
 
The implementation of economic development plans which had commenced during the Pahlavi 
regime, was suspended following the Islamic Revolution in 1979 and this suspension continued 
right through until the end of the war. The First Economic, Social and Cultural Development Plan 
of the Islamic Republic of Iran took effect in 1989 for a five-year period. In this period the focus 
of the government’s economic policies was on empowering the domestic industries in order to 
encourage exports.835   
 
2. The Second Economic, Social and Cultural Development Plan of Iran  
(1994–1999) 
 
In the Second Development Plan the government pursued its export encouragement policy as well 
as the increase of the capabilities of domestic producers to compete with their foreign rivals. The 
Government also decided to reduce the dependency of Iran’s economy on oil revenues and to 
promote the expansion of Iran’s non–petroleum exports.836  
 
3. The Third Economic, Social and Cultural Development Plan of Iran  
(2000–2004) 
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The implementation of previous plans from 1989 to 1999, the development of production bases 
and the reconstruction of war-torn regions had prepared the country's economy to enter a new stage 
which required constructive interplay with the world economy.837 Hence, pursuant to this Plan, an 
outward-oriented development strategy in parallel with the focus on export promotion was 
emphasized. The government also decided to meet these mentioned objectives through the 
adoption of various legislations facilitating the establishment of market economy principles. The 
issue of Iran's participation in the world economy was defined as one of the main goals of this 
Plan. Pursuant to Article 113 of the Plan, no export duties were permitted and ‘[i]n order to further 
promote and boost exportation of commodities, goods […] the commodities and services to be 
exported shall not be subject to payment of charges, duties and taxes’. 
4. The Fourth Economic, Social and Cultural Development Plan of Iran 
(2005–2010) 
 
For the first time after the establishment of the Islamic Republic of Iran, an explicit international 
trade strategy was adopted to streamline trade and increase the country’s stake in international 
trade and the exportation of non–petroleum goods.838 Article 33(d) of the Plan authorized the 
imposition of special duties on unprocessed raw materials: 
 
[l]evying any tax or duty for the export of non-oil goods and services is prohibited during 
the Plan. The Government is authorized, so as to preserve resources and their optimum use, 
levy and collect special duties on exports of unprocessed raw materials.839  
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After nine years of the submission of more than twenty–two requests to the WTO General Council, 
Iran finally became an observer member to the WTO on 26 May 2005.840 
  
5. The Fifth Economic, Social and Cultural Development Plan of Iran 
 (2010–2015) 
 
According to Plan, Iran intended to develop its interactions with international organizations 
specifically the WTO. To do so, Iran was under an obligation to harmonize its related trade laws 
and regulations with the multilateral and regional trading arrangements.841 It had been laid down 
that no tax or duty was to be levied on the exportation of non-petroleum based goods.842 However, 
it must be pointed out that the government was still authorized to levy special duties on the 
exportation of raw materials.843 Pursuant to Note 2 of Article 104(b), in order to preserve Iran’s 
natural resources, Iranian Government was authorized to impose special duties on the exportation 
of raw materials or low value added products. In reference to the above Article, the exportation of 
some items including certain raw materials were subject to export duties. 
 
6. The Sixth Economic, Social and Cultural Development Plan of Iran 
(2016–2021) 
 
The sixth economic, social and cultural development plan of the Islamic Republic of Iran was 
formulated at a time when sustainable economic growth, creation of sufficient number of job 
opportunities and enhancement of public participation are amongst the most important strategic 
objectives of the plan. In general, the development plan provides a good basis for necessary 
reforms of Iran’s economy. In line with this, establishment of security, stability and calm is one of 
the most significant prerequisites for boosting foreign investment as well as motivating the process 
                                                          
840 Available at https://www.wto.org/english/thewto_e/acc_e/a1_iran_e.htm  <accessed 26 September 2019>. 
841 Article 104 (f) of the Fifth five–year Economic, Social and Cultural Development Plan of Iran (2010–2015). 
842 Ibid., Article 104 (b). 







of domestic production and eventually raising the rate of economic growth reaching the annual 
figure of eight percent. While growth has been slow, Iran’s economy has expanded since 2016 
with implementation of the JCPOA that was signed in July 2015 by Iran, members of the United 
Nations Security Council and Germany. This legal instrument caused the removal of economic 
sanctions pertaining to Iran’s nuclear energy programme, in return for assurances that the 
programme would not be adapted to the construction of weapons. Nonetheless, as a result of the 
US withdrawal from the JCPOA in May 2018, a number of US sanctions were resumed. The US 
sanctions and more severe restrictions thereafter significantly have diminished Iranian oil 
exports.844  
The Iranian economy continues to remain heavily dependent on oil and gas revenues, and is 
therefore vulnerable to oil and gas price. In this respect, this Plan, in contrast to previous strategies, 
provides for ‘[…] export promotion of minerals having high added value’845 by means of which 
the Iranian government will be able to increase its revenues.   
D.  Accession Negotiations of Iran and the Issue of Export Duties 
 
Nowadays Iran is a huge market of 83 million educated and dynamic people. Notwithstanding the 
occasional internationally-related ambivalences under the form of sanctions, Iran is capable of 
playing a pivotal role in the regional and global structures of the world’s economy and politics. 
Production of value-added goods, reduction of the crude material export volume and increase in 
the non-oil export volume are measures to tackle with the US sanction. Iranian government’s 
revenues from oil production have been declining owing to the US sanctions and low oil prices. 
Iran, after submission of twenty–two WTO membership requests to the Secretariat of the WTO 
since 1996, could ultimately obtain the unanimous approval of the General Council of the WTO 
in 2005. Since then, Iran has been granted the status of observer in the WTO. Although Iran’s 
                                                          
844 Available at https://www.mporg.ir/En/wid/a3b4a294-6fa8-4099-a561-0cc1159e84b2/id/94652/ <accessed 26 
September 2019>. 
 







WTO Working Party was established on 26 May 2005, by virtue of myriad international political 
pressures mainly the US sanctions, the meeting of the Working Party has not been yet held.846 
Iran, as a WTO observer needs to draft its negotiating strategies in accordance with its 
requirements to cover every single aspect of the accession process. As already demonstrated, due 
to the outstanding position of Iran by virtue of possessing a vast amount of mineral resources, the 
question of preserving sovereign rights over natural resources is of particular importance for the 
Iranian accession negotiators. Thus, the experience of other WTO Member States can be 
advantageous for Iran in the sense that by preserving their optimal interests over their natural 
resources, it will finally be able to accede to the WTO by applying export duties to certain minerals. 
The method followed by the Russian Federation in making its commitments in relation to export 
duties can be a good example for Iran to utilize as a practical strategy during the accession 
negotiations, which would support Iran in pursuing its policies to effectively retain its sovereignty 





In China — Raw Materials, it was agreed that the interpretation of Article XX(g) must be done  in 
connection with the PSNR.847 In deciding whether or not the PSNR – as an important element of 
State sovereignty– provides a compelling legal basis by which the demands of the WTO Member 
States are met, the Panel in the China — Raw Materials maintained that Article 31(3)(c) of the 
VCLT authorized the invocation of the said Principle (i.e. together with the context, ‘any relevant 
rules of international law applicable in the relations between the parties towards the interpretation 
of Article XX (g) of the GATT.848 With respect to the definition of natural resources, no legal 
definition of the term natural resources has been agreed upon. Depending on the field of study, it 
is possible to have myriad definitions. Natural resources, under the non–legal definitions are 
                                                          
846 More information is available at https://www.wto.org/english/thewto_e/acc_e/a1_iran_e.htm<accessed 26 
September 2019>. 
847 China — Raw Materials, Panel Report, para. 7.380. 







generally referred to as the accumulation of valuable elements in the crust of the earth or on its 
surface.849 In international treaties, the term ‘natural resources’, refers to a number of natural 
elements such as oil, gas, minerals, fresh water, oceans, seas, air, forests, soils, genetic material 
and other biotic components of ecosystems with actual or potential use or value for humanity.850   
Having analyzed the export quantitative restrictions requirements under GATT, in China — Raw 
Materials case, it was underlined that the exception contained under Article XI:2(a) is not qualified 
for adopting long-term export restrictive measures to be applied to exhaustible natural resources 
which their depletion is inevitable.  In other words, physical scarcity or exhaustibility of essential 
mineral resources cannot be invoked to justify the measure adopted under Article XI:2(a) 
GATT.851 It does not however preclude a WTO Member State from imposing an export restriction 
under Article XI:2(a) with due observance of the duration of the restrictive measure. In this respect, 
if a WTO Member State decides to exercise sovereign rights over its own natural resources through 
invoking such exception, it must prove that such export restriction aims at alleviating or preventing 
an impending situation of decisive importance852 or extraordinary crisis.853  
The China—Rare Earths and China—Raw Materials cases demonstrate that as global demand for 
natural resources increases, States may be persuaded to apply export restrictions to ensure 
domestic supply of key natural resources.854 
Acceding to the WTO, China undertook more extensive international trade obligations on exports 
than other WTO Member States. The focus was accordingly on China’s Protocol of Accession and 
whether China had the right to invoke GATT Article XX exceptions with regard to commitments 
                                                          
849 Michael Bothe ‘Environment, Development, Resources’ (2005) 318 Recueil des Cours de l’Académie de Droit 
International, p. 353. 
850 Article 2 of the Convention on Biological Diversity (1992) and Article 77(4) of the United Nations Convention on 
the Law of the Sea (1982). 
851 In China — Rare Earths, China did not invoke Article XI:2(a) GATT to justify the export restrictions. 
852 China — Raw Materials, Appellate Body Report, para. 324 and China — Raw Materials, Panel Report, paras. 
7.284–7.285. 
853 China — Raw Materials case, Appellate Body Report, para. 330 and China — Raw Materials, Panel Report, para. 
7.297. 
854 Marco Bronckers and Keith E Maskus, ‘China Raw Materials: A Controversial Step Towards Evenhanded 







arising from this document rather than from the GATT per se. In both cases, the answer was 
eventually negative. It completely hinges upon the bargaining power of the acceding country 
during the accession negotiations and particularly their contributions to the global trade in natural 
resources. The room to adopt export taxes through policy by these new Members is limited to a 
varying degree owing to their own commitments. The export tax commitments of these Members 
are also made under circumstances which envisage that the WTO Agreement has no relevant 
































             
             
             
             
             
             
             
             
             
             
             
   
 
    









Generally speaking, sovereignty is regarded as the basic idea and a distinctive characteristic of the 
political and legal authority of a modern State.855 Sovereignty is a basic criterion of the State as a 
subject of International law, and a foundation of the entire system of law. There is no international 
law without sovereign States which create it.856 Sovereignty is seen as a legal basis for the exercise 
by a State of full and exclusive rights over its territory. In this respect, natural resources are the 
property of the State in the territory in which they are found. Ownership of natural resources 
located in the territories in international law rests on the concept of sovereignty. This entitle the 
States to determine and apply laws and policies governing their people and territory under their 
jurisdiction and choose their own political, social and economic systems.857 
The PSNR is based upon the traditional State prerogatives such as territorial sovereignty which 
extends over national territory, 858 inland waters, territorial waters, EEZ and the continental shelf 
which falls into the internal feature of the sovereignty and sovereign equality of States which is 
one of the elements of external sovereignty. Whereas the PSNR is premised upon territorial 
                                                          
855 Helmut Steinberger, ‘Sovereignty’, in Rudolf Bernhardt (ed) Encyclopedia of Public International Law, vol. 10 
(North-Holland 1987) p. 397. 
856 Korowicz (1961) p. 16. 
857 By way of illustration, Article 16 of the Angolan Constitution stipulates that: 
‘[t]he solid, liquid and gaseous natural resources existing in the soil and subsoil, in territorial waters, in the exclusive 
economic zone and in the continental shelf under the jurisdiction of Angola shall be the property of the State, which 
shall determine the conditions for concessions, surveys and exploitation, under the terms of the Constitution, the law 
and international law’. Constitution of Angola, 2010, available at 
 https://www.constituteproject.org/constitution/Angola_2010.pdf  <accessed 26 September 2019> and Article 9 of the 
Constitution of Congo provides that: 
‘[t]he State exercises permanent sovereignty over the Congolese soil, subsoil, water resources and woods, air space, 
rivers, lakes and maritime space as well as over the Congolese territorial sea and the continental shelf’. Constitution 
of Congo, 2005, available at http://www.parliament.am/library/sahmanadrutyunner/kongo.pdf <accessed 26 
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sovereignty, it can be assumed that ‘natural resources’ encompasses natural resources found not 
only on the surface of the earth or on the sea–bed, but also located below and above it.859 
The creation of the PSNR can be traced back to the struggle for sovereignty over natural resources 
in the aftermath of World War II during which the newly–created States and the developing 
countries sought to assert full sovereignty over their own natural resources. The purposes for 
inception of the PSNR were initially to secure the benefits arising from exploiting natural resources 
for peoples living under colonial regimes. More specifically, States must manage their natural 
resources in the interests of economic development of their population. 
Having inferred from the UNGA resolutions, in the early stages of development of the principle, 
the exercise of sovereignty over natural resources pursuant to economic development policies of 
developing countries was seen as the main goal of developing countries. A number of rights are 
derived from the PSNR, inter alia, the right to dispose freely of natural resources; the right to 
explore and exploit natural resources freely; the right to use national resources for national 
development and the right to regulate foreign investment. Besides, UNGA resolution 1803 in a 
specific manner adopted the related issues of the implementation of sovereign rights over natural 
resources by consensus of the UN Members. However, after two decades from the formulation of 
the PSNR, the developing countries gradually decided to pursue their interests in changing the 
international economic order through envisaging the NIEO which due to its biased and one–sided 
nature eventually did not receive a worldwide acceptance. 
The inception of various elements of the PSNR and its evolution over history were examined and 
finally it is evident that the implementation of the PSNR has consistently been constrained by a 
number of factors. A few decades ago, the PSNR provided countries with considerable 
independence and control in relation to the management and the use of their natural resources. In 
this respect, questions such as governance, management and allocation of natural resources on a 
State’s territory had traditionally been viewed as an essential component of the sovereign power 
                                                          
859 Commission on Human Rights: “Prevention of Discrimination and Protection of Indigenous Peoples, Indigenous 
Peoples’ Permanent Sovereignty over Natural Resources”, Final report of the Special Rapporteur, Erica-Irene A. 
Daes, July 12, 2004, Annex II, 11, para. 11, UN Doc. E/CN.4/Sub.2/2004/30/Add.1; Santiago Torres Bernárdez, 
‘Territorial Sovereignty’ in Rudolf Bernhardt (ed) Encyclopedia of Public International Law, (Volume IV) (North-







of the State and, therefore, falling outside the scope of international law.860 Recent international 
legal developments have had a huge impact on the manner by which a State deals with the domestic 
issues of resource allocation, development and management. Thus, the traditional position of 
exercising sovereign rights over natural resources has been increasingly challenged by the realities 
of ecological and economic interdependence as well as the need for the sustainable and rational 
use of these resources.861 Non-economic objectives such as the sustainable development have also 
limiting effects on the PSNR.862 The interdependence of States has shaped a new paradigm 
whereby the necessity to work in a direction which serves common interests in relation to the use 
of natural resources has become inevitable.  
In this regard, albeit the notion of ‘Westphalian sovereignty’– as the main component of the 
Principle– may still be understood as an essential foundation of international relations, its 
dimensions have been increasingly under the sway of the constraints placed by the requirements 
of the internationalization of production, trade and finance; the globalization of the security 
dilemma; the escalating impact of ecological change; and the rise of local and transnational 
consciousness863 through the shared compliance with the international law. Sovereignty consists 
in membership in good standing in the regimes that make up the substance of international life as 
                                                          
860 Phoebe Okowa, ‘Sovereignty Contests and the Protection of Natural Resources’ 66 (2013) Current Legal Problems 
p. 33. 
861 Schrijver (1997) pp. 24–25. 
862 Bungenberg (2015) p. 131. 
863 Camilleri and Falk (1992) p. 242. By way of illustration, there are other ways in which the sovereignty of States 
has been weakened. a) limits to the use of force, (Article 2(4) UN Charter ) b) limits to intervention c) being bound by 
norms of Jus cogens d) sovereign equality e) respect for human rights. Henry Steiner & Philip Alston, International 
Human Rights in Context: Law, Politics and Morals (Oxford University Press 1996) pp. 535–551, Jeffrey Herbst, 
‘Challenges to Africa's Boundaries in the New World Order’ 46(1992) Journal of International Affairs pp.17–30, 
Alexis Heraclides, ‘Secession, Self–determination and Non-Intervention: In Quest of a Normative Symbiosis’ in 
45(1992) Journal of International Affairs, pp. 399-420, D.J. Harris Cases and Materials in International Law (Sweet 
& Maxwell1997) pp. 106–1077, 190 & 627, 835–837. For instance, the ILC Articles on State Responsibility, which 
directly attribute responsibility for wrongful conduct of an individual acting in the official capacity to the State they 
represent. Cassese (2005) p. 52. ‘Recognising the standing of individuals is a departure from conventional 
international legal concepts […] this standing is still the result of voluntary choices by states’. Stephen Krasner, 







well as submission to the pressures that international regulations impose. Accordingly, the freedom 
of States to act independently and in their perceived self-interest can no longer be the solution.864 
Hence, this approach has resulted in some changes from the traditional rights–based perception 
when exercising sovereign rights over natural resources to a situation where obligations to the 
wider-community take center stage. Furthermore, it was underscored that the sovereign States are 
able to admit foreign investments, to conclude concession agreements in relation to the 
exploitation of natural resources and under certain conditions to take foreign investments.865 As a 
result, it was also understood that international investment agreements have limited the full 
sovereignty of States over their natural resources.866 
The Chinese mineral cases showed that the PSNR –without examining its quintessence– has 
preserved its standing in international disputes and more specifically in the trade–related cases 
under the WTO system. While China adopted a totally inclusive position towards the 
implementation of the PSNR in justifying its measures aimed at conserving natural resources, the 
Panel and the Appellate Body conversely focused on the limited context of the principle. 
Conclusion of the international agreements, the requirements of international trade in mineral 
resources, compliance with international environmental law and the membership in the 
international organizations such as the United Nations and the WTO are viewed as the restricting 
factors to the implementation of the PSNR. 
More specifically, the issue of levying export duties on natural resources was seen as a factor in 
the implementation of the PSNR. Export duty obligations of the WTO Members indicate a high 
level of diversity. A number of the WTO Members are permitted to invoke policy exceptions under 
Art. XX GATT 1994, but others cannot. The analysis of the Accession Protocol of China and 
specifically its export duty-related commitments shows that the balance of rights and obligations 
of China and other WTO Member States with similar obligations have been disturbed. In addition, 
the ruling of the Appellate Body in the Chinese mineral disputes has strengthened the position of 
the above approach towards export duties.  
 
                                                          
864 Chayes and Handler Chayes (1995) p. 27. 
865 Bungenberg (2015) p. 126. 









The question of retaining sovereignty over natural resources by a State, whilst simultaneously 
meeting its commitments to the WTO is of particular importance. There is no amendment 
procedure for the WTO Accession Protocol. Furthermore, no Accession Protocol amendment 
request has yet been submitted to the WTO Secretariat. In theory, two contrasting viewpoints can, 
however be raised:867 i) the terms agreed upon in the accession protocols – as the preconditions 
for joining the WTO are unchangeable868 and ii) WTO Accession Protocols form an integral part 
of the WTO Agreement.869 
The different agreed terms of Working Party Reports and Accession Protocols to the WTO, 
therefore underline that there is a potential challenge, namely the commitment to export duties, 
while simultaneously seeking to preserve sovereignty over natural resources. So as to gain the 
optimal benefits in using export duties for the mineral resource–owned countries in the accession 
process, the Russian model must, therefore be followed. While laying down an explicit reference 
to the GATT in drafting export duties provisions which permits to invoke those general exceptions 
contained in Article XX of the GATT, the export duties must be stipulated under the Schedule of 
Concessions and Commitments on Goods under Article II:1 (a) of the GATT. This method, at least 
provides the acceding country with a margin of safety in connection with the levy of export duties 
on a number of raw materials as a trade policy tool for the purpose of preserving its sovereign 
rights over natural resources. 
 
 
                                                          
867 Ya Qin (2012) pp. 1157–1158. 
868 Any modification or amendment would have a huge impact on the concessions made during the accession 
negotiations. Nonetheless, the choice for the WTO Member State concerned is to withdraw from the WTO system. It 
could use the market accession commitments incorporated into the schedules of GATT and GATS, which can be 
adjusted pursuant to the GATT and GATS procedures respectively. 
869 Consequently, they can be subject to the amendment process stipulated for other WTO Agreements. This 
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